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Court of Appeals of the District of Columbia 


Xo. 4.'339. 

Uaui:y Mavxaijd, A])pellant, 
vs. 

Tnitki) States ok America. 


a Supreme Court of the District of Columbia. 


hhiuity. Xo. 4.‘>701. 

C.NMTEi) States oe America, Plaintiff, 


vs. 

Harry .\rAYXARi) and Terry A. Kcddex, Defendants. 

r.xiTEi) States of Amei.’kw, 

Disfricf (ff (\)hi in hid, ss: 

’ I 

I>e it i-(‘member(‘d that in th(‘ Su])reme Court of the Dis¬ 
trict of (’oluml)ia, at tin* City of 'Washington, in said Dis¬ 
trict, at th(‘ times herthnafter mentioned, the following 
j)a])ers were* fil(*d and proc(H‘dings had in the above-entitled 
caus(‘, to wit: ! 


1—4539a 
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TiAi:nv may.vai:i) v.-^. 


1 /;;// nf ( ’o////>/<//;//. 

Fil(‘{l F(*l)ruary 'J.'), ll)*2r). 

In tlu‘ Sn])r(*m(‘ (’onrt of tlu‘ District of (’oliinii)ia. Holding- 

an F«{nity (’oui'l. 

Fciuily. Xo. 4.‘)7()1. 

rNi'i'Ki) Statks (O' Amkimca. Plaintitf, 

vs. 

IIahkv MAYNAia) and d'KiaiY A. IirooKX, Dcfmidants. 

Tli(* plaintiff, the Fnitcd States ol’ Anu‘rica, l)v Pevton 

* • • 

(lOrdon, its attorney in and foi* the District of Folnnihia, 
res])ectfnlly re])r(‘st‘nts nnto tin* (’oni't as follows: 

I. That lh(‘ ])la.intiff, tin* Fnit(«l States of Aniei'ica, 
])rinii-s this suit in its own i-iii-ht, niuhn- Sirtion of h'itle 
II, of th(‘ Act of ('oniir(‘ss coinnioidy known as tin* Xa- 
tional Prohihilion Act, and for tho purpose* of on iolniiiic 
and ahatin^U' a c(‘rtain ])nhlio and ('onnnon nuisance*, as do- 
fiiKHl in S(‘ction 21, Title* 11, of said Ae-t eef Fe)im’i'e‘ss, anel 
now (*xistin.u' U])e)n e*e*rtaiii pi’e*niis(‘s situate'd within the* Dis¬ 
trict of (’e)linnhia. and more* ])artie*nhn‘l\' ele*se*rih(*<l in para- 
.U-raph III of this Itill e»f (’eunplainl. 

II. That the* ele*re*nelants ll.ain-v Mavnarel and 'fe‘rrv A. 

• * • 

Kudde*n are* e*itize‘ns e>f the* rnite*d State*s anel re*siele*nts e>f 
the* Distrie-t eef (’oliimhia anel .are* su(*el in their e)Wii 
riu'hts. 

2 III. That the* ele*fe*ndajit llaia-y Maynai-el is, ;inel 

was at all times he*]'(*in.afte*r me*nt ie'uie'd, tin* le*s-(*o, 
user, anel e>e*e'Upant e)f a e*e*rlaln huildinu' sitnate*el within the* 
District e)f (’e)lnmhia: iiame*ly, tin* i*i.-ht hainl hase*me*nt e>f 
tile i)r(‘mise*s Idld K Sti'e*e*t, X. W., Wasliin.uton, D. <anel 
occn])ieel as the* .Ma])le* Inn (*afe*te-ria, saiel ])ia*mise*s hoinu' 
known as Le)t Stiii.are* 21-'**, e)f tin* laiinl Pe*e*e>rels e)f tin* 
Disti’ie't e)f (’eelumhia.. 

That the* ele*fe*ndant ’re*ri\v Pnel(h*n is e*mple)ye*el as 
ch‘rk for llari’v .Maynarel in tin* .al)e»\'e* me*ntie)ne*el p]*e*mise*s. 

IV. That the* saiel ])re*mise*s, le*ase*el, oe‘e*U])ie*el anel use‘el 
l)v the* saiel ele*fenelanl llai’ry Maynarel is maintaiin*el as a 



UNITED STATES OF AMERICA. 
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])la(‘(.‘ wliore iiitoxicaliiii:- li<iii()r, as deliiied l)y 
of Title II, of the National Prohibition Act, is sold, ke])t, 
and l)art(*red, in violation of the provisions of said Title, 
by the defendant Ilan-y .Maynard, and that said ])remises 
and all intoxieatinii,’ liipior and ])i*operty k(‘])t and used in 
maintainini;- th(‘ sann' are a ])nbli(* and common iniisance, 
as defined and described by Section 21, of Title 11, of the 
National Prohibition Act, and that said nuisance is a con- 
tinnini^ nnisanc(‘. 

That the defendant Ilarrv Mavnard, on JannarV 2M, 192.'), 
sold i^’in, which is inloxicatiiiii' li(iuo]’ as defiiUHl by Section 
1, of Tith‘ 11, of tlu' National Ib’ohibition Act, and tliat said 
sal(‘ of intoxicating- li(inors was mad(‘ to 'P. K. Ilailman, 
as mori* fully app(‘ars fi-oin attached affidavit marked “Ex¬ 
hibit A'*, and mad(‘ a ])art herc'of and ])ray(‘d to be r(*ad as 

thonu-h fnllv s<‘t t'orth lun-ein. 

» ' • . 

M That th(‘ dcd'endant Ilarrv Mavnai’d on danuarv 

• • • 

2(), lb2b, at about 2:20 P. M., ai*ain sold intoxicatin';* 
licpior; to wit, .';-in, and that the said sale of infoxicatiii”: 
li«inoi* was mad(‘ to T. K. Hartman, as more fully ap])(‘ars 
from th(‘ alta('h(‘d affidavit marked “Kxhibit A’'. 

'Phat the defendant Harry Maynard, at about f):0() P. .\r., 
on Febrnai'y 1, 192.'), ag-ain sold intoxicatin';- li(|iK)r; to wit, 
.!;-in, and that said sah' of intoxi(*atini;- liquors was made to 
1\. H. Hi-iss(‘tt, as moi*e fully appears from the attached 
affidavit mai’ked “Hxhibit IV‘, and made a ])art hereof and 
prayed to b(‘ read as Ihon.u-h fully s(‘t forth herein. 

That the defendant Harrv Mavnai'd, throui;-!! and l)v his 

« • ^ • 

authorized clerk. 'Ihu'ry A. Iiiuhhui, on Fc'bruary ‘I, 192.'), 
at about .‘1:1.') P. M.. sold i;-!n, and that said sah* of iutoxicat- 
in,i;- bhjuor was made to IT F. (Irissett, as more fully a])- 
])(‘a]*s from attat-lu'd affidavit marked “ Fxhibit IF'. 

'Phat th(‘(h'fondaiit Harry Ma.ynard, on F(‘bruai*y 4, 192.'), 
at about .‘1:1.') P. .M., or th(‘i*eabouts, ai;-ain sold intoxicat¬ 
in';- li(jUor: to wit, liin, and that said sale of intoxicatiniif 
liquor was mad(* to I\. F, Hrissc'tt, as mon* fully a])])ears 
from attach(‘d affidavit mark(‘d “Fxhibit IF'. i 

That hei*(*tofor(‘ this court has twice ,urant(‘d a temi)orary 
injunction aeainst the defendant Han*y Maynard, for viola¬ 
tion of tin* National Prohibition Act, in the Fity of Wash¬ 
ington, Oisti'iet of Folumbia, and that these rest rain ini;- 
ord(*rs cov(‘i*(‘d the Tea Fu]) Inn (kife and the Sunset Inn 
Cafe, l.')2.‘l I Stre(*t, N, W., Washing-ton, D. F. 
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H.VKnV MAYNAill) 


That iiiiloss r(.*.straiiK*(l and t’()r1)i(liU‘ii hy an in- 
4 junction of this Honorable (’oiirt, the said Harry 
^Mavnard and Terrv A. Kudden, and tluhr ai^ents, 
fiervants, and (‘inployc^es will continue in the future to kee]), 
maintain, and use said ])remises and assist in maintaininir 
and usini^ the sani(‘ as a place where* intoxicatin^iL:’ licjuor is 
sold, ke])t, and ])ai*te‘red, in violation of d'ith* II, of the Xa- 
tional Prohibition Act, and as a common and ])ublic 
nuisance*, as eletiiK*eI in Section *21 e)f saiel 'fitle*. 

VI. AVhere'fore*, the* ])re*mise*s cf)nsiele*re*d, the* ])lainlitT 
j)rays: 

(1) That a writ e)f sub])(ena of this He)urt be* issue*el to 

said elefenelants Harrv Mavnard and Te*rrv A. Kuelelen. 

• • • 

comma n el ill.them to a])]>(*ai’ and answe*r the* e*xi.Li-e*ncies e>f 
this Hill of Homplaint. 

(2) That an order issin* out of 1 his ('ourt I’est raiiiin.i;’ainl 
e‘njoinin,u', pe*nele*nte lite*, the defe‘ndants Han*y Maynai’d 
anel Te*rry A. Kudden, and their au’cnts, sei-vants, ainl e*m- 
ployees, freim coiieluctin.u’, e-arryin^ on, an<l maintaining*, 
anel from jiermittini;- to be* e*onelucte*d, carri(*el e)n, and main- 
taiiK'el, the* nuisance e'om])laine‘d of in {lie* Hill in this e-anse, 
anel restraining- anel enjoininii-, ))e‘ndente lit(*, tin* de*fe‘nelants 

Harrv Mavnarel anel Terrv A. IHidden, and t]u*ir airents, 

• • • 

servants, anel empleiyees, from selliim-, k(‘e*])inLi-, and barte*!'- 
in^, anel from ])e*rmittin.e.- to be* se)ld, ke])t, oi* bart<*re*d, in- 
teixicatinii’ liejuor, as eh‘tine*el by S(‘ction 1, Title* II. of the* 
Xational Prohibitiein Ae*t, at, on, or in the* premises eh*- 
scribeel in ])araiira])h 111 of this Hill of (’om])laint. 

(.*>) That a ])e*rmane*nt injunction be issued e*njoin- 
T) iim* the* elefenelants Harrv Mavnard and 'r(*rrv A. 

Kuelelen. their ai 4 e*nts, servants, anel e*m])loy(*e*s, from 
e*e)neluctiim’, carrvini*.* on, or maintaininii-, ainl from i)e*r- 
mittini** to be e'onehu'teel, carrie*el on, or maintained, the 
nuisance ceimplained e)f here*in and eiijoiniim- the elefe*nelants 
Harrv Mavnarel anel Te*rrv A. Kuelde*n, the*ir au'ents, sei*- 
vants, anel employees, fi-om se*llinii-, ke*e*pin.Li-, anel bartering, 
and from permitting- to be solel ke])t, or bartered, intoxie*at- 
ing liepior, as elelineel by Section 1, Title 11, of the Xational 
Probihition Act, at, on, e)r in the saiel premise*s elescribeel in 
])ara.!L>-raph III of this Hill of Pomplaint. 

(4) That an oreler issue out of this (\)ui-t that ne) in- 
toxicatini;' lie]uor, as dofineel by Section 1, Title IT, of the 
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Xalioiial Pr()liii)ilioii Ael, be sokl or ])artoj*ed, at, on, or in 
the premises descrilied in paragraph 111 of this Bill of Com- 
l)laint. 

(5) That an order issiu* out of this Court eominanding 
that the said {)remises ])e, as against the definidants Harry 
^Maynard and Terry A. Kndden, their agents, servants, or 
em])loyees, closed for all ])nr])oses for the ])eriod of one 
year from the date of said ordei’, and enjoining the said 
defeiulants Ilarrv Mavnard and Terrv A. Kndden, tlieir 
agiuits, servants, and (unployi'es, from using and occupying 
or permitting to be us('d, or occupit‘d, said ])remises or any 
])art thereof for any pur])osc whatsoever, for a period of 
one vear from the date of th(‘ issuance of th(‘ order herein 
prayed. 

(()) That the i)laintirr may have such otluu* and further 
relief as tlu' na1nr(‘ of tli(‘ cause may riMjuire. 

rXlTKI) S'fA'rKS OF .\MKR1CA. 
PBVTOX CORDOX, 

ru'th'fl Sfafes Ationtcu. 

LKOA. ROVKR, 

A.^s 'istaiil rnifr/J Sfdfcs A f f oilfCff. 


i) Leo A. Rover, l)t‘ing duly swoini on oath says that 

he is an Assistant Cnited State's Attornev in and for 
the District of Columbia; that he lias read tlie foregoing 
Bill of Complaint bv him subscribed and knows: the con- 
temts thereof; and that the facts stated therein he verily be¬ 
lieves to be true. 

LLO A. ROVHR, 
.Issisfaitl ruUed States Aflnnicii. 


Subscribed and swoini to before* me tliis 24th day of 
February, 11)25. 

[XOTAKIAL SEAL.] PAUL 1). WOLLARI), 

Notar}) Puhlic. 






il\i:i:y mavnai;i) vs. 


K.xiiiiiiT A. 

In lli(‘ Sn|)i*(*nu* ('oiii'l of tlio District of CohnnUin, IloMini;’ 

an K<inity Coinl. 

Ivjiiity. Xo. —. 

r.\iTi;i) Statks of Amki:ica, PlaintilT, 


IlAia:v Mavnai:i). and d'i:i:i;v A. Kroin-ix, 


District of Coli'mf.ia, >s; 

T. E. Hartman, Ft*(k*ral Ik’ohihition A^u<*nt, of lawful 
a.i»-c, ])cin.n- duly swoiai, d(‘])oscs and says: 

That on danuary ‘J‘h at 7:4.') \\ .M. affiant cnlorcd 

the .Maph* Inn (’afctcu'ia, 14H) K Street, X. \V., W’ash- 
7 iiiiilon, 1). (’. and tiKU'ein purchased from Harry 
.Maynard, proprietor of s:dd cafete*ria, two ]>i!its of 
yin, payiny him tlnu-efor the sum of Jr-'hoo. This yiii w;’.- 

delivei'(‘d to affiant 1)V .Mavnard and hv aHiant cai'i'ied fi-om 

• • « 

the ])remises. This ])urchase was made* in tlu* presence* of 
IT F. (trisse'tt, who ace*om])anie‘d aftiant to the aforeim*!!- 
tionenl cafete‘ria. 

ddiat on January l!i». 1 ut ahout \\ .M. afliant 

jiyain visite^d the* afore*me*ntione‘el e'afete‘i‘ia and there‘iii 
])urchased from Harry Maynard one pint e)f yin, payiny 
him tlie‘re*foi* tin* >um of .'^l..')<>. 'fliis yin wa< de*Iive*roij to 

alliant hv .Mavnard and hv afiiant cai'rie'd fre)m the pr(*mi<e-. 

• • • * 

On this eiccasion H. I.. IJvinyston ae*e‘ompanieel alliant t‘> 
the vicinity of the* afe)re‘m(‘ntione‘d ])re*mise*s, and kuow< 
that at the* time* afliant (*nte‘re*d the* afoi’e^aid pr(*mi'e< h** 
liael no intoxicatiny rupior on his ])e*rson. 

Tliat on Fehrnary 1, .*>, anel 4, 192.'), affiant accompanieel 
IT E. (irissett to the* vieinitv of the* Maole* Inn (’afe*t«*ri:;, 

• i 

I41() I\ Sti*ee*t, X, \V.. Washinyton. I). O., and on (*aeh oc- 
(*asion ohserve*d the* aforesaid (}]*isse*tt (*nte*r the .Maph* Inn 
Cafeteria. Alliant knows that at the* time* (Irissett ente‘i'e*d 
the afoi'esaid cafe*te*ria ein eae'h of th(*s(* occasions he*. (Iris¬ 
sett, had no intoxicatiny liejiior e)n Ids ])erson, and tliat each 
time lie came the*ivfrom he* hael in his })ossession yin, which 
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(Jrissott statcnl lio liad ])inv]ia<(Hl in tlin above inentionod 

(*ar(‘t(‘i-ia. 

T. K. IIAKTMAN. 

Subscribed and sworn to before me this ll2tli day of 
February, 1925. 

I NoTAinAL SEAL.] PAn. 1 ). WOLLARD, 

Xoiarif Public. 
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Fxiiibit 13. 


In the Supreme Court of the District of Columbia; Holding 

an Fcpiity Court. 

F(inity. Xo. —. 

CxiTEi) States of .Vmehicw, l^laintit'f, 

vs. 

IlAiinv MwNAm) and 'rEHHY A. RmnEX. 


District ok Corn'MiJiA, ss; 

R. E. Grissett, of lawful ag(‘, being dnly sworn, deposes 
and says: : 

'riiat on Fcbrnai*y 1, 1925, at P. M. alliant imrchased 
fi’om Ilai'ry Maynai*d in tli(‘ Mapl(‘ Inn Cafeteria, 141(5 K 
Sli*(‘ci, X. \\\, Washington, 1). C., oin* pint of gin, paying 
liini therefor tin* sum of $1.59. This gin was delivered to 
alliant by .Maynai’d and by alliant carric'd from the premises. 

On IA‘bi'nary 2, 1925. at 2:15 P. M. alliant again visited 
the afoiA'said (‘afet(‘ria, and tlu'rein ])nr<‘hased fi-om Terry 
.\. Rndden, an (*mi)Ioy(‘(‘ in Mayn;ii*(Ps cafe, afor(*said, otie 
pint of gin, ])aying Rnddim tlnn-efor tin* snni oi' $1.50. This 
gin was (hhivtovd to alliant bv Pndden and bv alliant car- 
ried from the ])remises. : 

That on F(‘bi-nai-v 4, 1925, at 2:15 P. M., oi- tlun-eabonts, 
alliant again ])nrc]!as(‘d from Ilanw Maynard in the afore- 
m(mtiom*d caf(*t(‘i'ia om* ))int of gin, ])aying him therefor 
tin* Slim of $1.50. 22iis gin was deliv(*red to alliant 
9 by Maynai’d and by alliant canned from th(' ])remises. 

On each of tin* abov(‘ numtioned visits to the Maple 
bin (\nf(‘teria alliant was acconpianied to the vi(hnity thei'eof 


s 


iiAHitv m.\yxai;i) vs. 


by T. K. Hart man. wlio s(*ar«*lK*(l alliaiit befoi'c* lie entered 
the at'()renu‘nti()iu‘(l (‘atVtei’ia, and found no intoxieatinii’ 
licjiior on his ])erson. 

That on January *J'h at about 7Ib M. alliant ae- 

eompanied db K. Hartman to the Ma])le Inn (’afeteria. 14T) 
K Street. X. \V.. Was] li nut on. D. (’. and therein saw tlie 
aforesaid 'W K. Ilai’tman ])ur('has(* from Marry Maynard 
two ])ints of uin, payin.u him thoi-cfoi- the sum of This 

U'iii was <l(*liv(‘re(I to Hartman bv Mavnard and bv llaiU- 
man carricMl from the ])remises. 

IT K. GRrSSETdb 

Subseribe<l and sworn to biJ'oiv nu* this TJtli day of 
February, IJiM. 

[ XOTAIUAI. SKA!.. I 1 b\ F L I >. WOLLAIH), 

Xofari/ Piihlic. 

Oi'flrr tnr I u I It ucf ioit I*rii(lrnf<‘ Life, 


Filed Fcbruarv i!.*). Ib'Jb. 


r])on considcu-ation of the Ibill of (\)m])laint and the 
affidavits liliMl tiuu-owith, and it miJia'ai-in.u tlu*refrom to 
the satisfaction of th(‘ (’ourt that a nuisance (*xists as dc 
scribi‘d in the said IJII of (’ompiaint in th(‘ premis(‘s luu'e- 
inaftcu* numtioiKMl, iu viol;itiou of the ])rovisions of the 
National Prohibition Act, it is. by ih(‘ (’ourt. this *2r)th day 
of F(*bruarv, lb2b. 

()i-d(‘r(‘d that tin* dereiidanls Hai'ry Maynai’d and 
d'erry Piuhhm. and tluMi* a.ueuts, sei'vamts. and 
emt)loyt*es. In*, and th(‘y are h(‘r(‘by. i-(*straiiu‘d ami (Ui- 
joined, pemhmti* litc*. fi-om (‘ouductiiiu, carrying on, or main- 
tainiiiii', and from permittinu to !>(* conducted, canned on 
or maintained, tin* nuisam-e com]>Iaiued of in tin* I>ill of 
(’omi)laint in this causc‘; and that the defendants Hari-y 

iMavnard and d\u*rv A. ITuhhm. and their auents, s(‘rvants, 

• • * ' 

and eni]>loy(‘i‘s. be. and tlu^y an* hereby n^straimvl and c-n- 
joiiied, ])eudt‘nt(' liti*. fi-om manufa(*turinu' or selliniu' or 
kee])in.u: or barlerinii', and from penuiltin.u to b(» manufac¬ 
tured or sold or kept or bartcu’ed. iutoxieatiipu li(iuor as de- 
tined by S(‘(‘tiou 1, of d'itle 11. of tin* National Prohibition 
Act, at. on, or iu tlu* premise'^ 141b K Street, N. W.. Wash- 
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ingtoii, 1). C., and the said Harry Maynard and Terry A. 
Kudden, their agents, servants, and employees, be, and they 
are hereby, restrained and enjoined, pendente lite, from 
removing or in any way interfering with the licjuor, furni¬ 
ture, other things, or ])roperty upon said premises used in 
connection with the violation of the National Prohibition 
Act constituting said nuisance. 

And it is further ordered that this order shall continue 
in force until revoked or modilied by further order of this 
Court in that regard. 

Bv the Court: 

WILLIAM HITZ, 

J ustice. 

11 Marshal’s Return. 


Served a co])y of the within rule on defendants named 
Feb. 27, 1925, ])ersonallv. 

E. C. SYNDER, 

V, S. Marshal, 

W. 

j 

Ansiccr to Inforiitafion in Equity. 

Filed in Open Court May 20, 1925. 


* 


* 


% 


* 


* 


* 




The defendants Ilarrv ^Mavnard and Terrv A. Rodden 
for answer to the information in equity filed herein say: 

1. They neither admit nor deny the allegations of the 
first ])aragraj)h and so far as may be necessary and inaterial 
ask for strict })roof thereof. 

2. Thev neither admit nor denv the allegations of the 
second ])aragraph and so far as may be necessary and ma¬ 
terial, ask for strict proof thereof. 

.*>. The defendant Terry A. Rodden denies that on the 
25th day of March, 1925, he sold to one John T. Williams 
at UIG K Street, X. W., AYashington, 1). C., one pint of 
gin for which the said AVilliams paid him the sum of $1.50. 

4. The defendant Harry Alaynard denies that on the 3rd 
day of March, 1925, he sold to one John T. Williams at 
llio K Street, N. AV., one-half ])int of gin for the sum of 
seventv-five cents. 

2—4539a 
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5. The dcfondaiit ITarry ^Maynai’d denies that on the 13th 
day of April, he had or ]) 0 ssessed n])on ])rennses 

141 () K St., X. \V.. Wasliiniiton, I). (\, in eonteni])t of the 
order of the court lu‘rein, and tor tlu* ])ur})ose of t)e- 
12 in.e: sold in violation of the National Prohihition Act, 
intoxicatin.ir li(inor, and (h‘ni(‘s that on said date in 
said ])reinises he had or ])oss(‘ssed any intoxicating: liipior 
for any ])iir}>ose \vhatsoeV(‘r, oi* did 1 k‘ hav(‘ kno\vledi;x‘ of 
any intoxicating: licpior ])eini 4 ‘ ui)on said premises. 

And now havin.ir fully answered. tlu‘ defendants ])ray 
that th(‘V inav he Inuice disinissc*d and (*tc. 

TKKMtV PODDKX. 

IIAKMJV MAVXAKI). 

T. MOKM^MS WA.MPLKP, 

At tor net I for Dcfiooiaitts. 


DisTiiicT or (’oLrMiUA, .s>’: 


Ilarrv Mavuard and T(‘rrv A. IhxhhMi, l)(‘iim‘ lirst dulv 

• • « • « 

sworn, on oath d(‘])os(‘ and say that the allee,-ations and 
statements contained in the for<‘ii()in.u‘ answiu* arc* triu* to 
the best of th(‘ii’ knowl(xl.i*(‘, information and helief. 


TVAUIY IJODDHX. 
IIAinn' .MAVXAKI). 


Suhscrihed and sworn to before me this 12tli dav of ^lav, 

1925. 

1 NOTARIAL SKAI..] I > f] K'f I I A ( J. IIIXT. 

Xotar// Piiblh'y I). (\ 

13 luforntatloii lu EquUu for ('Vo//c»/pt. 


Filed March Ki, l‘)2h. 


The United States of America, by Peyton Gordon, United 
States Attorney in and for the District of Golum’oia, re¬ 
spectfully ret)resents unto this Honorable (\)urt as follows: 
I. That heretofore, to wit, on the 25th day of February, 


A. D. 1925, a bill in CHpiity was duly liled in this Court in 
the above entitled cause, wherein the United States of 
America was the plaintitT, and tlie said Hariw Maynard, and 
Terry A. Rudden, were defendants, alleging, in substance. 
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that the said defeiidaul Harry Maynard was the lessee, 
user and occupant of certain premises, to \vit, the right 
liand basement of tlie building located at No. 1416 K Street, 
Northwest, in the City of Washington, in the said District 
of Columbia, and occu])ied as the Maple Inn Cafeteria; that 
the said ])remises were maintained by said Harry Maynard 
as a place where intoxicating licpior, as definedi by Sec¬ 
tion 1, of Title 11 of the National Prohibition Act, was sold, 
kept, and bartered, in violation of the provisions of said 
Title II of said act; that said ])remises were being main¬ 
tained as a t)nblic and common nuisance as defined in and 
l)y Section 21 of said Title IT of said act, and that said 
nuisance was a continuing nuisance; and that said Harry 
Maynard did, in and upon said premises, on various occa¬ 
sions therein mentioned sell intoxicating licpior as defined 
in said Section 1 of said Title 11 of said act, all of which 
will moi-e fully ap])ear in and by the said Bill in Equity, 
tiled in the above entitled cause, reference to which 
14 bill it is prayed may be had equally as though the 
same was specifically set forth herein. 

IT. That thereafter, on to wit, February 25th, 1925, pur¬ 
suant to the ])rayer in said bill in equity, this Honorable 
Court duly entei'ed an oi-der restraining and enjoining, 
pcnidvutc Ht(\ the said defendants Harry Maynard and 
Terry A. Kudden, their agents, servants and employees, 
from conducting, carrying on or maintaining, and from per¬ 
mitting to be conducted, carried on or maintained, the 
nuisanc(‘ com])lained of in said bill in equity, and from manu- 
factui’ing, or selling, or kee])ing, or bartering, and from 
permitting to be manufactured, sold, kept or bartered, in 
toxicating li(jUor as defined in said Section 1, of said Title 
IT of said Act at, on or in the above described premises, 
a copy of which order is hereto attached and marked ex 
hibit 

ITT. That said restraining order, pendente lite, furthei 
provided tliat the same should continue in force until re¬ 
voked or modified by further order of this Honorable 
Court, and that the aforesaid order has not been modified 
or revoked, and is now and at all times since said Feb 
ruary 25th, 1925, has been in full force, effect and virtue. 
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IV. That siil)so<}iu‘ntIy, on to wit, February 27tli, 1025, 
the aforesaid order of this Honorable Court, enjoining and 
restraining, pcnriotfr lit<\ the defendants, Harry May¬ 
nard and Terry A. Kudden, as aforesaid, was duly served 
u])on the said defendants therein named, including the said 
Harrv Mavnard, bv the service of a dulv certified copv of 

said order upon each of said defendants, Harry 
15 Mavnard and Terrv A. Rudden, bv the United States 
Marshal in and for the District of Columbia, afore¬ 
said, as more fully ap])ears in and l)y the indorsement of 
service u])on said order, a copy of which indorsement of 
service is hereto attached and marked exhibit 

V. That subse(iuently to tlie issuance of said retraining 
order, ])endente lite, as aforesaid, and subse(iuently to the 
service thereof n])on the said defendant, Harry Maynai'd, 
as aforesaid, the said defendant, Harry ^laynard, with full 
knowledge of said restraining order, ])endente lite, and in 
contem])t aiul in defiance of the said order of this Honor¬ 
able Court, as contained in said restraining order, ])endente 
lite, violated the said order and the commands and inhibi¬ 
tions thereof, in that the said Harrv Mavnard unlawfullv 

• % • 

did sell, in and upon the said premises above described 
and d(‘scribed in the said restraining order, and while the 
same was in full force and effect, intoxicating li(inor fit for 
])(‘V(‘rage ])nrposes and containing more than one-half of 
one ])er ccMit of alcohol by volume in, on and at the said 
])rc‘mises described in said bill of complaint, and in said 
restraining order, and located at Xo. 141G K Street, North¬ 
west, in tlu' (hty of Washington, within the District of 
Columbia, aforesaid, and within the jurisdiction of this 
Honoi’able Court, as follows, to wit: 

(1) That on Februarv fitli, 192fi, one Daniel P. Lvons 
visited the said ])remises above described, in the said City 
of AVasliington, in said District of Columbia, and occupied 
bv said defendant ^Maynard as aforesaid, and the said de- 
fimdant TTariy Maynard, then and there, in and n])on the 
said lu'emises, and being in ])oss(\ssion of said 
H) premises, unlawfully sold, and delivered to the 
said Daniel P. Lyons, intoxicating liquor, contain¬ 
ing more than one-half of one per cent of alcohol by volume. 
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fit for l)everago purposes, to wit, one pint of gin, for whicli 
licpior the said Daniel P. Lyons then and there paid to the 
said defendant, Harry ^laynard, the sum of $1.50, as will 
more fully appear from the affidavits of said Daniel P. 
Lyons hereto annexed and marked exhibit “C;” 

(2) That on February bth, 192(5, one George F. Breen 
visited the said })remises above described, and the said 
Harry Maynard, then and there, in and upon tlie said 
})remises, and ])eing in })ossession of said })rennses, unlaw¬ 
ful Iv sold and delivered to the said George F. Breen in- 
toxieating li(iuor containing more than one-half of one per 
cent of alcohol, and lit for beverage purposes, to. wit, one 
])int of gin, for which the said George F. Breen then and 
there ])aid to the said defendant Harrv ^lavnarddhe sura 
of $1.50, as will more fully a])pear from the affidavit of said 
George F. Breen hereto annexed and marked exhibit “D”; 

(M) That thereafter, on to wit, the said February (ith, 
192(5, the said (Jeorge P’’. Breen again visited the said 
])reraises above described, and the said Harry Maynard, 
then and there, in and upon the said premises, and being 
in ])Ossession of said ])reniises, unlawfully sold and de¬ 
livered to the said (Jeorge F. Breen intoxicating licpior 
containing more than one-half of one per cent of alcohol 
by volunu*. and for for beverage purposes, to wit, one ])int 
of gin, for which the said George F, Breen then and 
17 there ])aid the said Harry Maynard the sura of $1.50, 
as will more fully a])pear from the said affidavit of 
said George F. Breen hereto attached and marked exhibit 
“D.” 


\’r. That subseciuently to the issuance of said restraining 
order, pendente lite, as aforesaid, and subsecpiently to the 
service tluo-eof upon the said defendant Harry Maynard, 
as aforesaid, the said defendant, Harry ^laynard, \yith full 
knowledge of said restraining order, ])endente lite, and in 
contera])t and in defiance of the said order of this Honorable 
Gourt, as contained in said restraining order, ])endente lite, 
in and u])on the said ])reraises described in said restrain¬ 
ing order and whiles the said restraining order was in full 
force and effect violated the said order and the commands 
and inhibitions thereof, in that the said Harry Maynard 
on about P»)ruarv (5th, 192(5, and on divers other dates, 
had possessed and kept for sale, and did permit to be had, 
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possessed, and kept for sale intexicatinir liciuor as d(‘fined 
i)v said Section 1, of Title II. of said Xational Prohibition 
Act, at, on and in tlie said ])reniises liereinl>(‘for(‘ described, 
located at Xo. 141(5 I\ Stivet, Xortlnvest. in the said (’ity 
of Washiiiirton, in said Distinct of (’olnnibia. and within the 
jurisdiction of this (’onrt, as will nior(‘ fully a])])ear from 
the aflidavit of Dny K. l>iirlinii‘ani(‘ and Thomas H. Ihhde, 
liereto attached and marked exliil)it “H.’’ 

Wherefore tlie ]>laintirf prays that a warrant of arrest 
he forthwith issued out of this llonoinihle ('onrt directin.ii: 

tliat th(‘ said llai’rv Mavnard lx* hroim’ht h(‘for(‘ the bar of 

• • 

this llonoral)le Doni’t, and that tin* said Ilarrv ^lavnard, 

• • 

defendant her(*in, lie adjnd.ued in contempt of this 
IS (’onrt for tlie violations of said restrainiiiLi* order, 
]>endente lit(‘. as afor(‘said, and that h(‘ be* punislied 
thei'(‘for in conformity with tlu‘ provisions of Section l24, 
of Title II, of the Xational Pi'ohibition Act. 

PFA'TOX (JORDOX, 

riilfcfl States At tonic jf ill lUid 

for the District of Dohniihia. 


Distru’T of (’oij'Mhia. ss: 

I, Pt‘vton (lordon, bciim* lirst dulv sworn, on oath do d(.‘- 

• • 

])os(‘ and say that 1 am the rnited States .\ttorney. in and 
for the District of (’ohimbia: that 1 havt* rea<l tlu‘ foreii'o- 
iiiii: information in eipiity by nu* snbscribixl and know the 
(‘ontents tlu‘r(‘of: that the facts stated tluM'ein of my own 
knowl(‘d,ir(‘ ar(‘ tnu‘. and that thos(‘ matters stated upon 
information and belief, I belie\’e to be true. 

PFA’TOX DORDOX, 

% 

Attonieif of till’ I'liitcfl States in 

and for the District of (\dnnihia. 

Subscribed and sworn to before me this loth day of 
'^Jar(*h lb*^() 

[notahiai. sfal.] (WRLTOX (I. SDIIKXKFX, 

Xotarif Dnhlie, D. (\ 
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Exhibit “A.” 


In the Su})remo Court of the District of Columbia, Holding 

an Eiiuity Court. 

E(iuity. Xo. 4.‘1701. 

United States of Ameuica, Plaintiff, 

vs. 

IIaeky Haynaim) and Teidiy A. Rudden, Defendants. 

Order for Jnjuifcfiou Pendente JAte. 

Upon consideration of tlie Bill of Complaint and the 
affidavits tihul tlu^rewith, and it a})pearin<>: therefrom to the 
satisfaction of the Court that a nuisance exists as described 
in the said Bill of (\)mplaint in the ])remises hereinafter 
mentioned, in violation of the ])rovisions of the National 
Ib-ohibition Act, it is, by the Court, this 25th: day of 
February, 1925, 

Ordered that th(‘ defendants Harry Ataynard and Terry 
A. Rudden, and their agents, s(‘rvants, and employees, be, 
and they are hereby, restrained and enjoined, pendente lite, 
from conducting, carrying on, or maintaining, and from per¬ 
mitting to be conducted, carried on or maintained, the 
nuisance complained of in the Bill of Com])laint in this 
cause; and that tin* (Ud'endants Harrv Havnard and Terrv 

• « * v 

A. Rudden, and their agents, servants, and em])loyees, be, 
and they are hereby restrained and enjoined, pendente lite, 
from manufacturing or selling or kee])ing or liartering, 
and fi'om ])ermitting to be manufactured or sold or kept or 
barter(‘d, intoxicating li(pior as defined by Section 1, 
20 of Title 11, of the National Prohibition Act, at, on, or 
in the ])remis(‘s 1416 K Str(‘et, N. Y., Wasliington, 
D. C., and said Harry Maynard and Terry A. Rudden, their 
agents, s(‘rvants, and em])loyees, be and they are hereby, 
restrain(‘d and enjoined, pend(*nt(‘ lite, from removing or in 
any way iiiterfering with the licpior, furniture, other things, 
or property upon said j)remises used in connection with the 
violation of the National Prohibition Act constituting said 
nuisance. 
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And it is further ordered that tliis order shall continue in 
force until revoked or modified by further order of this 
Court in that regard. 

Bv the Court: 

(S.) WILLIAM IIITZ, 

Justice. 


Exhibit “B.’’ 


{Endorsement on the Bach of Order of Injunction Issued hif 
Justice Ilitz Fehruarif 2ofh, 1925, in Case of United 
States of America vs. Ilarnj Maynard et al.y Equity, No. 
43701.) 


— served a copy of the within rule on defendants named 
Feb. 27, 1925, personally. 


E. C. SNYDER, 

U. S. Marshal. 


W. 


U. S. Marshal. 


21 Exhibit 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 43701. 

United States of Amekica, Plaintiff, 

vs. 

Harry Maynard and Terry A. Kudden, Defandants. 

Affidavit in Support of Information for Contempt. 

Daniel P. Lyons, being first duly sworn, on oath de¬ 
poses and says; 

That he is now, and was at all times hereinafter men¬ 
tioned, an agent acting under the authority of the Commis¬ 
sioner of Internal Revenue of the Fnited States and duly 
and lawfully appointed and assigned to the duty of in¬ 
vestigating and reporting violations of the National Pro¬ 
hibition Act; 
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That, oil or about tlu‘ lii'th day of P^ebruary, 1926, the 
deponent, proceeded to the premises known and designated 
as tlie Maple Inn (^ifeteria consisting of and described as 
the right hand basement of tlie building located at No. 
1416 K Street, Northwest, in the City of Washington, in the 
District of Columbia: and then and there entered said 
premises for the jiiirpose of investigating violations of the 
National Prohibition Act. 

That the sai<l premises above described were then and 
there, and are now, e(]nipped as a cafe, or cafeteria, and 
that, th(‘ linsiness of ()])(.‘ratiiig and condneting a din- 
22 iiig room is now, and then and there was, being car¬ 
ried on therein: that at the times liereinafter men¬ 
tioned Ilarrv Mavnard was and now is the lessee, user and 
occupant of the said jiremises above* described: 

That on tin* day aforesaid, to wit: the fifth' day of 
February, 192(5, the dejionent then and there purchased 

from the said d(‘f(‘ndant, Harrv Mavnard certain intoxicat- 

* * 

ing licpior, fit for b(*verag(* ])nrposes, to wit: one pint of 
gin, which intoxicating liepior was then and there deliv’ered 
to the said dejionent ])y said defendant Harry Maynard, 
and for which liepior the said deponent then and there paid 
the said defendant ITarrv Mavnard, the sum of one dol- 
lar and fifty cents: 

The deponent fnrtii(‘r says that lu* has tasted gin and 
other spirituous li(jnors on many occasions during Hie past 
year and at fr(‘(in(‘nt intc'rvals ])rior tliereto in the per- 
formanc(* of his official inv(‘stigations: that lu* is familiar 
with the taste and smell of gin and other spirituous liquors 
and knows tliat th(‘v contained alcohol, and that the de- 
])onent can upon tasting gin and other spirituous; liquors 
determine whethei- or not the same contain more than one 
half of one ])(‘rc(‘ntum of alcohol by volume and are fit for 
beverage })ur])oses: that basing his o])inion on said ex¬ 
perience the said de])onent further says that the liquor, 
above mentioned, which was yiurchased by liim and de¬ 
livered to liim as aforesaid was tasted by him upon said 
])remis(‘s at tlie time as aforesaid, and the contents of each 
and (‘Very bottle of licpior above mentioned, which \yas pur- 
chas(*d bv him and delivered to him as aforesaid, was an 


o 
♦ >- 
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iiitoxicatiiii;’ li(jiu)i* as alK)V(* (Icsci'IIkhI ('Oiitainiiiij: 
'll) moiv than oiu* halt* of om* privontnm of alooliol by 
voIniTK* ami fit foi* b(‘V(‘i’aii(* |)nr])os(*s, 

Fnrtlior t]u‘ afliant sayc^tli not. 

DAXIKL P. LYONS, 

Prnitihififtii Afjcuf. 

Subscribed and sworn to befoi-e ni(‘ this loth day of 
March, A. 1). Ib2(). 

IxoTAiiiAi. SKA1..1 LILLIAN A. MHTZKK, 

Xntdrif Pnhl'i(\ I). (\ 

fhxilIi'.lT “!).*' 

Tn the Suj)reme (’ourt of tlu* District of Columbia, Iloldinir 

an K<iuity Court. 

Kiltiity. No. 4d70L 

C.MTKD Statks of Amfuica, Idaiiitit'f, 

vs. 

IlAiatv Maynaki) and Tkiuiy A. PrDDKX. 

AtjifPii'if m nj Iiifonnalnm for Ponh'oijjt. 

(Jeorii’e P. Preen, IxMiiir hr<t duly sworn, on oath d(*])oses 
and savs: 

d’hat lie is now, and was at all times hei'einafter men¬ 
tioned, an aii'ent acting- umhu’ t!i(‘ authority of the (’om- 
missionei* of Intcnaial Iievonm* of the Cnited States and 
duly and lawfully apoinlt'd and assigned to tlu‘ duty of in¬ 
vest i<rat iny and reporting' violations of the National Pro¬ 
hibition Act: 

24 That, on oi* about the sixth dav of Fi*bruarv, D2(>, 

th(‘ (b‘|)onent, ])i*oce(‘ded to the jircnnisi's known and 
desii»-nated as tin* Majih* Inn (k\f(‘teria consistin«>- of and 
describ(*d as tlu‘ i;i_eht hand bascnneiit —the biiildinii- locat(‘d 
at No. 141() 1\ Str(‘(*t, Northwest, in tlu* (’ity of Wash! nut on, 
in the Distriet of Columbia : and tlu“n and there entmvd said 
])remises for the* purposes of investiiratinu’ violations of 
the National Prohibition Aet. 
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Tliat the said premises above* described were tlu'U and 
Ibere, and are now, e(pii])ped as a cafe, or cafeteria, and 
that, tile business of opei'atin.i*- and conductini*-, a dining' 
room is now, and tlieii and tlH*re was, l)eing' carried on 
Ilier(*in: that at the times lu‘reiiiafter mentioiijed Harry 
^^aynard was and now is the lessee, user and occupant of 
the said jiri'inises above described. 

That on the dav aforesaid, to wit; tlu* sixth dav of Febi'u- 
ai'v, 19*J(), tlu* d(‘poii(*nt then aiul tb(*re purchased fi'om the 
said (U*fendant, Harry .Maynard, c(*rtain intoxicating licpior, 
fit for bevei’ag(* ])ur])oses. to wit. oiu* ])int of gin, which in¬ 
toxicating li<pior was tlu*!! and tlu'rc* d(‘livei'ed to the said 
d(‘ponent by said (h*f(*i!daiit, Ilai'i'y .Maynard, and for which 
li<pU)r said d(*poiu*i!t then aud thei'e paid the sai<l dofeiul- 
aiit, Hari'v .Maviiai'd, tlu* sum of oiu* dollar and fiftv cents; 

Tlu* (h*poi!ent furtlu*r says that subsc‘(|ueiitly, to wit; on 
the sixth day of I'\*biTiai*y, 192(5, tlu* said deponent, again 
visited the above d(‘scribc*d ])i'(*mises, and the said'deiionent 
tlu*i! and tlu‘i'(* ])Ui'chas(‘d from tlu* said d(*f(‘i!dai!t Harry 
.Maynai'd cei'taiu intoxicating li^pioi' fit for bt‘V(‘i'age ])ur- 
])()S(‘s, to wit ; oin* ])int of gin. which intoxicating li(iuor the 

said defc*nda!!t llai'i'v Mavnard tlu*n and thei'e de- 

• • 

2.') liv(*red to the said d(.*poiu*ni, and for which licpior the 
said dejxuient paid tlu*n and thei'e tlu* said Harry 
Mavnard tlu* sum of one dollai' and fiftv cents. 

• • I 

Tlu* d(*poiu‘nl furthei' says tiiat lu* has tasted' gin and 
otlu*r s})irituous li(jUors on many occasions during the ])ast 
yeai' and at fi'(*(iu(*nt int(*rva.ls jirior thc*reto iir the per- 
formanci* of his official inv(‘stigations; that he is familiar 
with the taste and snu*!! of gin and otlu*r s])irituous bujiiors 
and knows that th(*y contained alcohol, and that the de- 
pon(*nt can u])on tasting gin and other s])irituous li(iuors 
d(*tei'niiiu* wh(*tlu*i' oi' not th(* sanu* contain moroithan oiu,* 
half of one ])(*rc(*ntuin of alcohol by volume and are fit for 
bcv(*rag(* ])urj)Oses; that basing his opinion on said experi¬ 
ence* the said (U*p(ment furtlu*r says that tlu* lipuor, above 
m(*ntioiu*d, which was ])urchased by him and delivered to 
him as afor(*said was tasted by him u])on said premises 
at tlu* times as aforesaid, and tlu* contents of each and every 
bottle* of li<iuor above* mentie)ne*d, which was jiurchased by 
him anel e]<*live*red to him as aforesaid, was an intoxicating 
licpior as above* elescribeel e-eintainiiig meire than one half of 
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one ]>erc't‘iilinn of ak*oliol l>y volume and lit for l)everaii:e 
])iirposes. 

P^urthiu' tile afiiaiit sayetli not. 

(JKOKdK F. HKFFX, 

Pi'ffltihtf}(){/ Af/(‘uf. 


Subscribed and sworn 
March, A. I). 1920. 

[XOTAKIAL SKAL.l 


to befoi'e me this IMlli dav of 

LILLI AX A. MFTZdFlL 

Notavjf PuhVir, I). (\ 
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FxiiiiuT “ K ." 


In the Su])reme (’oiirt of the District of (’olumhia. Iloldini;* 

an F(inity Foni't. 

Ivjiiily. X«>. 4.’17(d. 

Fnitki) Statks of Amf.kk'a. Flaintiff, 

vs. 

IIai:hy Maynaiu) and Tkiuiy A. KroDKN, Defendants. 

A/jiflarif m Stip/jf»rf nf J i/ f ontuif t>n/ for ('nuf an j)f. 

Guy E. Burlingame and Thomas F. Heide, Ixnng tirst 
duly sworn on oath do depose and say: 

That we are now, and wiuh* at all times hereinafter men¬ 
tioned, Metro])olitan Police* Officers, in and for the Distinct 
of Oolumhia, and also agents of the Dureau of Internal 
Kevenue of the United States of America, acting under the 
authoritv of the* ('ommissioner of Int(*rnal Kevenue of tin* 
United Sta.tes, and duly and lawfully a])])ointed and as¬ 
signed to the duty of investigating and r(*])orting violations 
of the Xational Prohibition Act: 

That on the sixth day of February, K)2(), the* said depei- 
nents, accompanied by Kohert F. (’ornett, an agent of the 
said Bureau of Internal Kevenue, and certain other officers, 
])roceeded to the ])remises known and ilesignated as the 
Maple Inn Cafeteria, such ])remises consisting of and de¬ 
scribed as the right hand basement of the building located 
at Xo. 1416 K. Street, Xorthwest, in the ('itv of Washing- 
ton, in the District of Columbia, and; 
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The (le})oiieiils riirtlier say that on said sixth day 
27 of February, 1926, they visited tlie premises afore¬ 
said, and then and tliere assisted in the searcli of the 
al)ove described ])remises under and by virtue of a lawful 
search wai'rant: that said premises were tlien and there in 
the ])ossession of and under tlie control of the sjlid Harry 

F. Havnard; that tlie said llarrv F. Mavnard then and 

• • • 

tliere had, j)ossessed and kept in and upon the said premises 
above described, certain (luantities, to wit, two ])ints, of 
intoxicating* liiiuor, containing more than one half of one 
])er centum of alcohol by volume, and tit for beverage pur- 
l)Oses, to wit, gin: that said intoxicating liquor was then 
and there seized by the said de])onents in and upon the 
aforesaid ])remises, the said Harry ^Maynard being then 
and thei*(‘ in ])ossessioii and control of the said ])remises, 
and the said liquor btnng then and ther(‘ possessed by the 
said Ilari'y Maynai'd in and upon the ])i*emis(‘s aforesaid. 

The afliants furtlnn* say that they then and tluM’e tasted 
and smell(‘d of tin* li(|Uors above' descrilx'd which were so 
found upon and st'ized in tin* said pi’ennises as above men¬ 
tioned, and that such liepioi-s, so found and se'ized as afore¬ 
said, were' intoxicating li(|ne)rs e‘e)ntaining more than one- 
half e)f one perce'ntnin o\' alcolu)! by volume and tit for 
beverage purpose's. 

Furthe'r the afliant sayeth ne)t. 

(irV F. lU'KLIXdAHF. 
THOMAS F. HFIDF. 

Subse*]*ibe'el anel sworn to before me as to Huv F. Burlin- 
game this loth day of ^larch, A. 1)., 192(): alse) as to Thomas 
F. Heide. 

|no*i*aimai. sKAi..] LILLIAN A. MFTZHFIL 

Xohirtf PuldiCy I). (\ 

2S KiuhtyscuK’ut (nt licuch Warrant Issia'd March 16, 

1926. ; 

^Marshal’s Ib'turn 


(\*])i :M7/ 2(;. 


F. (b SNVDFK,: 

U. S. Marshal, 

Per J. J. CLARKSON. 


I 
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M<>ti(tu (nr Juni 7 rial. 


Filed M;iv 


Now eoiiK's the det'eiidaiit and moves the (’ourl to .uraiii 
liini a jury trial upon tlu‘ eliaruvs eontained in the int’ornia- 
tion filed heiahn. 

T. M. \VA.Ml>Id01F 
. I ////. for I )(• f cu/I(III f . 


Oi'flcr .{fl 1 11(1 fiiufi Di'f('U(f(iuf III Coufrutjif. 


I*'ih*d .Iiiiu* 22, li>2d. 


This eanse eanu* on to 1»(‘ heard at this term of (’ouri, 

upon the infoi'ination Tiled Inu'ein on tlu* Itith <lay of Mareh, 

A. 1). 1!)2(!, <*hariiini;' the defendant, llai*rv Mavnard. with 

• * • • 

contempt of this I lonorahh' ('ourt. in violation of an injniie- 

tional ordc*r eiitertMl hv the (’ourt Inuvin on the 2.')th dav of 

• • 

February, A. D. Id2.'): ;ind tin* ease having' lieen lieard upon 
th(‘ testimony of witnesses tak(*n in open Fourt, imhudim; 

the testimonv of tlK‘ said (hd’endant Ilarrv Mavnai'<l: and 

• • • 

thermipon, u]K)n eonsidcu'ation tluu’eof, it is, by tlie 
2!) Fourt. this 22d day of June, A. 1). 1J2(), 

.Vdjudu'ed, ordered and dec*re(‘d that tlu* said <h- 
i\‘iidant llari-y .Maynai'd is i»‘uilty of eontcmijj of this 
Honorable Fourt, in that tlu* said Ilarrv Mavnard, on 
February o, 1!)2(), unlawfully sold intoxieatin.u- rupior in and 
upon th(‘ premises known as tlu* Maple Inn Fafet(*ria, and 
eonsistiny: of tlu* ri^'ht hand bas(*nu*nt of tlu* bnildinii' 
situate at 141(5 I\ Stn‘et, Xorthwi*st, in tlu* Fity of Wash- 
iimton and in the Fistriet of Folumbia, as all(‘it'(‘d in said 
information and in violation of said injunetional order: 
and in that the said Harry Maynard, on two s(*paratc‘ oe- 

easions, on Feiiiaiarv (5, lf)2(>, nnlawftillv sold intoxieatiim' 

• • 

Fuinor in and upon tlu* above deserilied ))r(‘mis(.*s, as al- 
lei^ed in said information and in violation of said injnne- 
tional order; and in that said Harry Maynard, on said 
February (5, 11)2(5, unlawfully had, ])oss(‘ssed and k(*pt for 
sale intoxieatinif li<iuor, in and upon the above described 
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])roiiiises, as nlloi»‘od in said information and in viola¬ 
tion of said in junctional order; and it is therefore 

Further adjndi»'ed, ordtnvd and decreed upon the lind- 
inii's hei’ein and u])on said information, that the said de¬ 
fendant, llarrv Mavnard, ])e and he is hereby fined the sum 
of One thousand Dollars and that he he committed to im- 
])risonment in the Washiniiton Asylum and Jail for a ])eried 
of One Year. 

WALTER 1. ]\lc(X)Y, 

Chief Justice, 

From the fore.u'oinii' (h'cree the defendant, in open court, 
notes an ap])eal to the Ooiirt of A])])eals of the Dis- 
.*10 trict of Folnmhia, and on motion of the defendant to 
he admitted to hail the Oourt admits him to hail in 
the sum of JrL.")00. and the ])ond for costs is fixed at $100. 
or a deposit of $.’)0. (aish with the Olerk. 

WALTER L Mc(X)Y, 

Chief Justice. 

Memora Hfluiii. ■ 

dnii(‘ DllO.— I'ond on ai>p(‘al of dcd'endant Ko. 1 for 
$100 ai)])roved and tiled. 

Assifjinueut of Errors. 

Filed Jnlv 2. VJICk 


The dc‘l\‘n<Iant assi^n'iis as c*n*or committcMl hy th(‘ trial 
Fonrt lunaMii, the followin.i;': 

1. Ovin'mlini;’demand Toi* jniw trial. 

2. ()verrnlini;‘ motion to (inasli search warrant. , 

.‘1. Overrnlini*- motion to siipi)ress use of property as evi- 
deiK'c. 

4. in th(‘ admission of evidence over the exce])tion of de¬ 
fendant. 

o. In tin* rejection of (‘\'id(mc(‘ oxHn* (*xc(*ption ordefcmd- 
ant. 

(). In (‘nterin.u’ tin* dc‘(‘re(‘ of June 22nd, 192(). 

T. MORRIS WAMPLER, 

Att//. for DefeeJuiit. 
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.‘>1 Service of a co])y of tlic above is a('kno\vl(*(.li>e(I 

this 2nd dav of Julv lb2(). 

• • 

(JKOKMJf: I). IIOHXIXG, Jia, 
Assist, r. S. Aftonirif ftn' I). C. 

Itcsifinalioli df Urcnril, 

Filed diilv 2. 1!)2(;. 


The (derk of the Su])renu* Foiirt of the District of C’olum- 
hia will ])lcase ))r(.‘])ai'(‘ transcript of rc<*ord on a])peal 
herein, and tlu*,following- papers ar«‘ desiirnatc'd as heinj;' 
necessary to lx* co))ied. 

1. The hill liled February 2."), Ib2:). 

2. The answt*r filed May 20, 1!>2.'). 

2. ()i*der for injunction of F(‘briiary 2.”), 1!>2.'). 

4. Information in Iviuily HIimI Marcli ](). 102(). 
b. Motion foi* jiii'y trial. 

0. Ordm* of June* 22, 1!)2(>. 

7. Statement of evidtmci*. 

8. Assiii'nment of ei'roi's. 

0. Memo.: (’ost bond a])prov(‘d and lilcxl. 

10. This (h‘si!>i-na1 ion. 

T. MOKMMS AVA.MIM.FK, 

J.., 

. \ 11nriti’if hn' I)('l i'ltfiduf . 

Servict* of a copy of the above* is ackr.owlc*diie‘d this 2nd 
day of July, 1020. 

(;F(). 1). llOKXIXd, Ji;., 

Assist, r. S. AltorjH'ii for I). (\ 
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Atiiiitiniial l)rsi(}iiati()ii df Itt'carA. 

Fill'd Jiilv 0, 1020. 


The (derk of tlu^ Siiprenn* ('onrt of the District of 
Folnml>ia will please ])re])are for traiiscri])t of record on 
a])]^(‘al hm'ein, the followinu' ])a])ers in addition to tliose 
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designated by the defendant-appellant herein, hereby de¬ 
signated as necessary to be copied. 

1. Endorsement of service of injunction pendente lite 
issued on February 25, 1925. 

2. Endorsement of service of information in equity filed 
Alarch 1(), 192(), upon bench warrant. 

o. This additional designation. 

PEVTOX GORDOX, ^ 

United States Attorney. 

HAROLD W. ORCUTT, 
Assistant United States Attorney. 


Service of a copy of the above is hereby acknowledged 
this (3th day of July, 1926. 

T. M. WA.MPLER, 

B. M. G., 

Attorney for the Defendant- 
Appellant lierein. 

Memoranda. 

July 16, 1926.—Statement of evidence filed. 

X'ovem])er 16, 1926.—Statement of evidence submitted, 
approved and signed. 


33 Sui)reme (k)urt of tlie District of Columbia. 

I 

United States of Amkiiica, 

District of Columbia, ss: 


I, Frank K. Cunningliam, Clerk of tlie Supreme Court 
of the District of Columbia, liereliv certifv the foregoing 
pages numbered from 1 lo 32, lioth inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcri])t, in cause X^o. 43701 in E(]uity, wherein 

United States of America is Plaintiff and Harrv Xlavnard 

• * 

et al. are Defendants, as the same remains upon the files 
and of record in said Con id. 


4—4539a 
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Ill testimoiiv whereof, 1 liereinito subscribe mv name and 
affix tlie seal of said Court, at the City of Washington, in 
said District, this ITtli day of Xovember, 1926. 

[Seal of the Su})reme Court of the District of Columbia.] 

FKAXK H. (T'XXIXGIIAM, 

Clerk, 

34 In the Su])reme Court of tlie District of Columbia. 

K(iuity. Xo. 43701. 

Cnitko Statks 
vs. 

II.\!:i;y .Maynaim). 

StafctHcuf of Crificucc. 

Hi‘ it rein(*in])(*r(‘(l tliat u])()n the trial of this (‘ase in o])en 
Court, the following testimony was pi-oclueed, and the fol¬ 
lowing |)roce(‘dings had. 

On motion of thd'endant for the ruh* as to witnesses, the 
Court granted said ruh* and th(*reu])on all witnesses for 
both sich‘s W(‘r(‘ exelu(h‘d from the court-room. 

The testimony olTt‘r(‘d on behalf of tin* (lovc^rnment to 
maintain tlu* issues is as follows: 


Daniel P. Lyons: That In* is 
Agent and has been such for six 


a general Proldbition 
months. That on Feb¬ 


ruary 5th, 1926, the witness visited premises, 
cafeteria, at 1416 K St. X. W., being the right 


used as a 
hand base¬ 


ment side of th(‘ building as it is entered. The witn(‘ss 


entered the cafi‘teria about !>:3() P. M. 


There was a steam 


table to the rear of the ])lace with a voung ladv near the 
steam table, there were about 20 or 30 tables, that there 


were a few ])eo])le thei-e eating at the (aifeteria, a cash 
register, and there is a partition se])arating the back ])art of 
the place, or kitclien, from the front place, oi* tin* cafeteria 
proper, and the cafeteria is known as the Maple Inn. The 
witness sat down at one of the tables, and waited for 


Harrv ^lavnard or Terrv Kodden, he having been fur- 
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rp 


nislied with a description of them. The witness did not 
know either one, and the witness asked for Harry May- 
luird, and Mr. Rodden brought Mr. ^Maynard to' the wit¬ 
ness, that is took the witness into the back room where the 
kitchen is, and said to Mr. Maynard, ‘‘This fellow is all 
riglit.” The witness then said he wanted a pint of 
35 liquor, addressing his remark to Maynard, and the wit¬ 
ness tlierenpon pointed out the defendant in the Court 
room as l)eing the man to whom he was talking, there was 
present at the time Terry Hodden and another gentleman 
whom the witness does not know; the defendant took a pint 
bottle out of his overcoat pocket, and gave it to the wit¬ 
ness, for wliich the witness i)aid him $2.00 and the defendant 
gave the witness fifty cents change. The the de¬ 
fendant told the witness to ])ut the licpior in his pocket; 
the witness ])iit it in his ])ocket, went out into the 
front dining room. Officer Lane was in the dining room 
and tlu‘ witness walked out of tlie place with him. 
That tlui Ma])le Inn Cafeteria is in the District of Columbia, 
fhereiipon the witness was handed a bottle, and testified 
that he identified it, that on February 5tli, he put a label 
on the l)ottle with Ids signature in Ids handwriting, and 
testified tliat he got the l)ottl(‘ from the defendant, and this 
is the same bottle about which lie liad just given testimony. 
That outside of the jiremises, the witness opened the bottle, 
and took a small drink, and that it tasted like gin. The 
witness took the bottle to his home and locked it in his 
trunk, and the next morning took the bottle to the ware¬ 
house, the Prohil)ition AVarehouse, on I^a. Ave., and there 
delivered it to Chai’les Williams, who had charge of the 
Warehouse, and in the presence of the witness, Mr. Wil¬ 
liams put a seal on tlie bottle. And that the witness put 
a label on the bottle at the warehouse in the presence of 
Charles Williams, and initialed the label, and the label 
is in the handwriting of the witness. AVitness testified 
that from the time he made ])urchase of this bottle up to 
the time he turned it over to Air. AA^illiams at the warehouse, 
on p^el)ruary 6, 1926, it was at all times within his posses¬ 
sion. And thereupon the bottle referred to was marked 
for identification Government’s Exhibit No. 1. That dur- 
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iiiir the time the bottle was in the possession of the 
o() witiH*ss notliiiig was done to alter the contents. 

Tliat on February (ith, tlie witn(‘ss entered the 
])reinis(‘s—the Maple Inn Cafeteria, about 11 A. M., ac- 
(*oin])anied by Officer Lan(‘, ‘‘or Officer Breen, I meant to 
say.’^ That BreeiFs full nam(‘ is (Jeorire F. Ifreen. The 
witness upon enterini*: the place, went to the counter, Harry 
Maynard was serviiiir luncheon, and the witness introduced 
^Ir. Breen to the defendant as (Jeorire Breen, and the wit¬ 
ness said to the defendant “I will see voii after.” The 
defendant was busy, and shook his head. The witness and 
Breen had br(‘adfast in the ])lace, and after eatinir break¬ 
fast the witn(‘ss and Breen went to the back room of the 
])r(‘mis(‘s where they make H]) the meals and v(*iretables and 
waited thei-e for a few minutes and ^Ir. ^laynard came in 
the back room and said “what do voii want.” That Ofhcer 
Br(‘en said “I want a ])int of li(inor.” The defendant told 
the witness and Breen to iro into the toilet and lo(*k a door 
and stay in there until h(‘ bronirht the licpior. Both were 
inside the toilet for a few niinntes and the li(inor was 
bronii-ht in by the d(*fendant wra])])ed ii]) in a n(‘Wspa]H‘r, it 
was a ])int of rnpior and the bottle was o])ened there, Breen 
o])ened it and both the witness and Breen tasted the con- 
t(‘nts, and that it tasted like irin. Witness testified that he 
had many tinu‘s tastinl irin, and he was familiar with its 
taste, that 1 k‘ kiu'w the tast(‘ of li'in when he tasted it, and 
that on tin* occasion, while he was in the toih‘t on Febrnarv 
bth. with Breen, he tasted this bottle and that it was strone: 
stuff. This took })lace in the toilet. The witness saw 
Breen .uivc* to tin* d(*fendant $1.50, and the defendant re¬ 
ceived it and ])nt it in his ])ocket. That the contents of 
tin* bottle was powerful enotii*:h to .u’ive the witness “a li'ood 
ki(*k, and it had the flavor of i»‘in.” Breen took ])ossession 
of the bottle, and thereu])on a bottle was shown the witness, 
and he testified that his si^-natnre appeared on a label on 
the b()ttl(‘. That his si.iniatiire had been ])laced upon 
.‘>7 said bottle, and that the bottle shown him was the 
bottle with r(‘S])ect to which he had just iriven testi- 
tnony, and the witness ])nt his initials on the bottle the 
same day at tin* Commissioner’s Oflice, on February 6, 
around 12 o’clock or a (jiiarter to twelve. The witness testi¬ 
fied that at the time Breen entered the premises, he was 
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searched and that he then had no liquor on his person. And 
thereupon the bottle was marked for identification Govern¬ 
ment’s exhibit No. 2. 

Cross-examination; 

On cross-examination the witness testified that Govern¬ 
ment’s Exhibit No. 1 was received bv the witness at 9:10 
P. ^I. on February ;3th, and that Government’s Exhibit No. 
2 was received bv Breen from the defendant at 11:15 A. M. 
Februarv (>. That on Februarv 5th, was the first time the 
witness had ever been in the Maple Inn Cafeteria, that he 
has never known Kodden before enterini>' the ])lace, and had 
never seen Mavnard before that time. Witness further testi- 
tied that at the time he first entered the cafeteria he did 
not see either ^Ir. Kodden or ^Ir. Maynard; that after he 
had been there about two minutes the lady on the i)remises 
said to him ‘This i»xmtleman (referrine: to Lyons) here 
would like to see you,’ and that thereiqmn Kodden came 
over to where the witness was seated and Kodden said to 
the witness. “Yes.” Witness then said to Kodden “My 
name is Lyons,” whereupon Kodden re])lied ‘Did I not see 
you before F to which the witness re])lied “Yes, 1 have been 
here (piite a few times,’ Kadden then re})lied “Aren’t you 

a friend of-(witness statiiiij: that he did not know 

the nam(‘ used), to which l..yons replied “Why yes, i think 
vou know that partv.’ Kodden then said to witness ‘What 
do you want.”’ to which the witness re])lied ‘I want half a 
])int oi- a ])int.’ Witness further testified that lL)dden 
thereii])on took him into the back room and introduced him 
to ^lavnard who came in from th(‘ front, ^Ir. Kodden call- 
im»* him Lv his name when he introduced him to ^lav- 

Hard.” 

38 “Witness further testified that Mavnard took the 

bottle of li(iuor out of his overcoat ]K)cket; that it 
was in his outside ])ocket and that !Mr. Kodden was ])res- 
ent.” 

Witness further t(‘stified, u])on cross-examination, that 
the trunk in which he ])laced the bottle of .<>:in was in his 
room, and that he ke])t the key to this trunk in his over¬ 
coat : that he roonn^d alone and that he ke])t this key in 
his pocket all ni.u’ht, and that he delivered this ])ottle to 
Charles Williams the next morning and that he had never 
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had possession of the hottle since that time (*xc*eptiiig 

momentarilv in the Tnited Stat(‘s Attornev's ollice on the 

• » 

dav before the trial. 

On Fehrnary (5. the \viln(‘ss went to tlie rear of the 

eafe, he notieinl a colored man in tlu‘ hack, and “they w(‘re 
h.xine: iip IniK'li in th(‘ hack.’’ And the witness saw a few 
white ])eo])Ie in there. 

George F. Breen testified tliat lie is a Prohiliition Agent 
and has been since Xovimilier, That he is assigned to 

dntv in Washington. That on F(‘l>niarv (ith. 1!)2(). aliont 11 

* * • 

A. M. th(‘ witness visited tin* .Ma]>U‘ Inn (kifeteria, 141() 
K St. X. W., which consists of the* right hand side* of the 
hasemeiit at that mimlier and that Ik* was accomjianied 
hy Agent Lyon; ihe witness t(*stifit‘d that tin* premises re¬ 
ferred to consistc‘d of tlu* west(‘rly siih* of the basement 
floor; that in front of tlu* counter of said ]>r(*mises there war<^ 
a water cooU‘r, probably four or iivt* tables theiK* and sev¬ 
eral smalh*r tabl(*s to the* I’iglit; that then* is a door at the 
left of tlu* partition leading to the back room and another 
door opposite* tlu* (*nd of tlu* connt(*r k*ading to tlu* kitchen; 
that there is an entrance* to tlu* kitclu'ii in the rear, thremgTi 
the allevwav; that tlu*i’(* is a corridor at tlu* end leading 
to where the tables are*; that there* ai\* se*ve*ral e‘e)m])artme*nts 
nse*el tei contain ve*ge*table*s, e*te'., that at the* bae*k ehe*re* is a 
eleun* leaeling eiut into the* alle*yway bae*k eif tlu* ])re*mises 
anel that just be*fe)re* e-emiing tei this eleieir. the*re* is a 
toile‘t, in freint e)f which the*i'e* is a little* ale*e)ve anel 
at that })oint a eieior swings euit to tlu* fre>nt; the wit¬ 
ness anel Lvon ente*re*el the* cafe* te)ge*the*r; the‘v ate* the*ir 
• • 

bivakfast, tlu‘]‘e* we*re* preibably 1.') eir ‘JO pe*e)ple* in the* e*afe*, 

having breakfast anel e*te'.. and afte*r the* witness anel Lvem 

» 

hael finishe‘el the*ir bre*akfast. both we*nt freim the exife 
prot>e*r te) the back roeim. the* reieim bae*k e)f the e*afe, which is 
a kitchen, anel there we*re* se*ve*ral ])e*e)ple‘ in the bae*k re)e)m. 
The people* wlu) pi-e*pare* the* fe)e)el anel wait on the* tables 
anel ete*. After ]>e*ing in the* back reiemi fe>r a minute eir so, 
the witn(*ss saw the* ele*e*fnelant anel be‘fe)re that they hael 
seen the ele‘fenelant in the* fi-e)nt of the* cafete*ria, the wit¬ 
ness having orelere*el the breakfast from the elefenelant, who 
was behinel the e*ounter se*rving the customers. In the 
back room, Lyons introduceel the* witness to the defendant, 
and thereupon the witness identified the defendant as being 
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the person who was iiil rodiieed to liim by Lyons; in the 
back room, the dcd'endant asked tlie witness what he wanted, 
and the witness r(‘])lied lie wanted a ])int, and the defendant 
tolc the witness to into a toilet which he indicated and 
remain there until the defendant returned. The witness 
and Lyon went into the toilet, and the door was closed, 
and after about a half a niinnte, the door was o])ened and 
the defendant came into the toilet, had a ])ackage in his 
hand wrapiied up in a newspaper. The witness inquired 
how much it was wludher it was $1.50, and the witness gave 
to the defendant a dollar bill and fifty cents in change, and 
immediately took the wrapper off the bottle, and saw that it 
was a bottle containing a white finid. The witness took 
the ('ork out and took a drink. The witness then handed 
the bottle to Lvoiis and Lvons took a drink, and both the 
witness and Lvons said it was gin. Witness further testi- 
tied he .was familiar with the taste of gin and that upon 

tasting the cont(*nts of this botth^, he found the same to be 

1 

gin. The witness tlnm put the bottle in his pocket and went 
out of the r(‘stanraiit. The witn(*ss k(.‘pt the bottle in his 
])oss(‘ssion until it was seah‘d at th(‘ storehouse of 
40 the Prohibition Unit, I41S Pa. Ave, Thereupon a 
bottle had he(*n marked (Jovernment’s K.xhibit No. 
2 was shown the witness and lu‘ identified it as the bottle 
which he had r(‘C(‘ived from the defendant February 6, 
102(5, about 11 A. ]\I., and about which he had just given 
testimony. The witm^ss identilied his handwriting upon 
the lalK*l on this botth* and testified that he had placed 
the same u])on the lalxh at the United States Commission¬ 
er’s olhce, to which oni('(‘ he had gone dii'ectly after leaving 
the premises 141(5 I\ Sti’(‘et and that at that time he ])laced 
upon the lab/r thes(‘ woixls and figures ‘141(5 I\ Street:, North 
West, Brecm, about 11 A. W., $1.50; and the witness also 
identified the handwi-itiiig of the initials on said label ‘D. L.’ 
as that of the witness Lyons, and that Lyons had so initialed 
it in the presence of the witness. That on February G, at 
the Prohibition Stoixu’oom, 1418 Pa. Ave., in the ])resence 
of Charles Williams the witness pla(*ed a seal on the bottle 
and delivered it to the keeping of Mr. (’harles Williams 
who is the storek(‘(‘per. That during the time the bottle 
was in the ])ossossion of the witness, the contents were not 
altered. That the witness went to the cafeteria again about 
2:30 o’clock P. ^r. on P\‘bruary Gth, 1926, and before going 
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to said cafeteria the witness went to the oOice of United 
States Coniinissioner Tiirnaire and th(‘re swore to the affi¬ 
davit n})on wliich the s(*arc]i warrant was issued and in the 
})resence of tlie United States Coniinissioner marked two 
one dollar hills and a ten dollar hill in the offi('(‘ of the 
U. S. (’onnnissioner Turnairin and hy inarkinii: the hills the 
witness means that he took the numhers on the hills and 
made a memorandum of the numhers. The witness called 
off the numhers and Sfifrireant Little wrote the numbers 
down as well as the U. S. Commissioner, and the numbers 
were called hack to check up their correctness. That in 
addition to the above named officers, Officer Cornett was 


present. 

And thereupon the witness produced a memorandum of 
tlie numhers of the hills referred to which he had made, and 
thereupon lie was handed two one dollar bills and asked if 
he could identify them, and referriiii? to the memo- 
41 randum made hy the witness, he testified that he 
could identify the hills as beiiii;’ two of the bills, the 
numhers of which were taken in the U. S. Commissioner’s 
office on February 6, 1926 as previously testified to. The 
said hills were thereu])on marked for identification. Gov¬ 
ernment's Plxhihit Xo. 3 and 4. And after taking the num¬ 
bers of the hills as aforesaid the witness put them in his 
pocket, and the witness went to the premises 1416 K St. 
X". W., accom])anied to within a short distance of the build¬ 
ing bv ^Fr. Kohert L. Livingston, Prohibition Agent sta- 
tioned in AVashington. That when he arrived in the vicinity 
of said ])remises, he saw Captain Burlingame and several 
of the Flying S(piad stationed at the corner of 13th and K 
Streets, Northwest. Arriving within a short distance of 
the building, ^Ir. Livingston searched the witness, and the 
witness showed Livingston the marked money. The witness 
then proceeded to 1416 K St. and entered the premises, leav¬ 
ing Livingston catercornered on 14th and K. Sts. X. W. from 
the Maple Inn Cafeteria, in sight of the entrance to the cafe¬ 
teria. There were a number of people in the cafe eating and 
standing around talking. The witness inquired for the de¬ 
fendant and he was not there and the witness immediatelv 
left the place. That after coming out of the cafeteria, the 
witness went to Officer Livingston who was standing at the 
same spot, and then went to the corner of 13th and K 
Streets and “gave the news to the officers who were waiting” 
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wliicli oflicers wore tlio same oiios wliom lie had loft tlioro a 
few miiuitos before on c*iiterin«^ tlie cafeteria; that I the wit¬ 
ness and the officer thereupon left the scene, the witness and 
Livingston proceeding to the Prohibition Office about 2 
oVlock in the afternoon, arriving at the Prohibition Office 
some time between 3 and 3:30, and that the witness spent 
the rest of the afternoon until about 0:30 at the Prohibition 
Office and that the two one-dol!ar bills, heretofore men¬ 
tioned, remained in his custody during all of this time. That 
about 5:30 or 0 o'clock the witness and Livingston returned 

to the vicinity of 13th and K Streets, and there saw 
42 Oa])tain Burlingame and Officers Oornett, Heide, 

Deyo(‘, and Hartman; that Livingston was with 
the witness and tlieren])on Livingston and the witness pro¬ 
ceed- to 14tli and Iv Sts. and Livingston searched the wit¬ 
ness, and tile witness showed Livingston the two one dol 
lar bills which he had mai'ked. That the witness and Living¬ 
ston made ari’angements for a signal in case the witness 
should succeed in using tlu‘ two one-dollar bills in another 
])urchase, and the witness then went into premises 1416 K 
St., leaving Livingston neai* the noi‘th(‘ast corner of 14th 
and K Sts., and from whei'e lu^ hd't Livingston he had a verv 
good view of the entrance into the cafe. Upon entering the 
witness saw the defendant liehind the counter, and went di¬ 
rectly to him and sjioke to him, and the witness ^vent di¬ 
rectly into the back room; there were a number of people 
there at the times th(‘y were' e*ating anel orde'ring their meals, 
the ele‘f(*nelant hael ein an aprein, anel the' witness saiel to the 
elefendant “1 am geiing in back.*’ The witness went into 
the back i-eieim, anel in abeint a minute' eir two the defend¬ 
ant came in. The' witness tolel the elefendant that he wanted 
a pint anel the' defenelant saiel “all right, wait here.’^ 
AVheren])on Maynard chiseel the eleioi* between the kitchen 
and the corrielor leaeling eint to the back. The witness testi- 
lienl as Iblleiws: ‘*1 waited there for alieiiU half a minute and 
Harry ^ilaynard retni’iu'el and he had a ])ackage wrapped up 
in a newspaper. 1 took the ])ackage and handed him two 
one-de)llar liills," the'i*euj)e)n counsel foi* the plaintiff pro- 
jiouneh'el tlie feilleiwing epu'stion. “What twe)-dollar bills” ? 
to this (jiu'stie)!! the' ele*fenelant objecteel anel upon being 
asked by the Uourt upon what ground he olijected, ^counsel 
for the defe'udant stated “The same ground raised bv mv 

5—1539a 
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motion.** Tiu‘ (’oin*t tli(‘rciij)oii ov“1’imi1(h 1 said o])jo(*tion to 
wliicli niliiiir the (Icd'caidaiit (.‘XCH*])U*d. And tluMviipon the 
witness testified tliat he lian(h‘d the def(‘ndant the two oiu^ 
dollar ])ills whieh lie liad marked in the (Commissioner's of¬ 
fice eai‘li(‘i- in the aftmaioon, and he received two twenty 
fiv(‘ cent ])r/ces fi’om tlie (U*fendant in chanu’e. The witness 
immediately toia* the n(‘ws])a])(‘r ot‘f the ])ackai^e and 
43 saw that tiiei-e was a pint liotth* coiilainini;- a white* 
fluid, 'file witness took out the* cork and took a 

I 

drink and it was uin. 'I'iu* witiu‘ss ])nt the* ])ottle in his 
j)ocket and walked outside of tin* preTnis(‘s. And therent)Oii 
the* witm*ss was haiid(‘d two one dollar hills, ])fi*vionsly 
mark(‘d foi' i(h‘ntilicat ion (Jovernnuait *s Kx'hiliits Xo. 3 and 
4 and was asked whethen' th(‘y wen-e* tlu* hills which he ii'ave 
to the* (h‘f(‘ndant on this occasion, and lu* te‘stified, over oh- 
.j(‘ction and (*xc(‘pti()n of the d(‘fc*ndant, that they were the 
same two oiu* dollar hills, 'riu* witn*‘ss t(‘stitied that he had 
had exp(‘ri(‘nc(‘ as a (loxanainnait office*!* ta.stini** varions 
li([ne)rs, having- he*(‘n siie-li e)l‘jie*e*i* sine-e* ne‘ce‘nih(‘r. T)3r), that 
he hael taste‘d sample's (*f rKinoi*, that he* was familiar with 
the tast- of infoxicatiim- rniiu)!* anel with the* taste of t::in; 
that he* knew the* taste* of liin whe*n he* taste'd it anel that he 
knew that the* e'e)iite*!its e)f the* heetth* whie'h he* hrenm-ht freim 
elefenelant .Maynai'el was ^in. 'Fhe* hotth* in ejne^'stion was 
there'iipeni hanele*el te) the* witne*ss wliie-h he* ielentifleel as the 
same* he)ttle* whie'h he* hael ]nn*e'hase*el frenn ele*fe*nelant May- 
narel ein the* pre*misv*s lllti K Stre*e*t, at al)e)nt d e)*cle)ck 

Fehrnai’v (>, lP3f», anel the* wltne*ss ieh*ntitie‘el the* fe)lle)wiim‘ 

• ^ ’ 

weirels anel fiiiiire'S upon >aiel hotth* as in the* wltne‘ss*s hand- 
writini^*, to wit: **-\lM>nt d 1\ M. :fl roO, Fe*hi*na!*y d, !!)-(), 
Harry .Maynard, 141d 1\ Sii'e*e*t, Xeei'thwe*st, eiiu* elollar hill 
T 143833f)S F,; e»ne ehillar hill 3* 4 lV 3(;1 Id Ih Marke*el money 
eihtaineel this })urehase*. l>i‘e*e*n.** Wliie-h heetth* was markeel 
for identificatieeii (iove*ninu‘nt Fxhihit Xe). o. That the* label 
upon the he)ttle was ])lace‘el eni llu* heetth* hy the* witness e)n 
Tuesdav me)i*ninu- fe)lh)winu' Satnrelav, Fehrnarv dth, anel 
that in the meantime* the* hotth* liael he*en in the possession 
of the witiu'ss, at his Imnie*, ld43 lle)hart St., \Vasirnit»-ton, 
he kept the* hotth* in a hai:,- h)e'ke*d. with the* ke*y in the* ])Os- 
session eif the* witiu'ss anel the* hai:,' was hiehlen away in a 
closet, anel the* chiset was hu'keel anel the witness had the 
key. After })lae'imi' tin* lahe*l ein the* hotth* ein February hth. 
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the witness sealed it and look it to llie chemist at the Treas- 
nry De})artment. The bottle was labeled and sealed at the 
warehouse of the Prohibition ITiit in the Citv of Washiiii*- 

ton, and was delivered bv the witness into the custody 

• * 

44 of .Mr. diaries Williams the storehouse keeper. The 
witness accompanied Mr. Williams and saw :Mr. Wil¬ 
liams deliver the bottle to the chemist. During* the time the 
bottle was in the ])osscssion of the witness, nothini;’ was done 
to chaiiii'e the contents. 

The witness was not present, wlnui late in the afternoon 
of February (Jtli, ollicers enteri'd prcunises 141() K St. 
r])on leavinir the caf(‘ about oroO P. M. on February (ith, 
the witness reco.enized Mr. Livin;n'ston, and seeini;- him the 
witness raised his hat and liehted a cii;‘ar(‘tte. The witness 
then crossed to the coiaier of 14th and K vSt. X. W. where 
he met Livingston, and thei’e showed Liviipe:ston! a bottle 
of .ii'in, which th(‘ witnc'^s ti'stilii'd he had bou^iilit fi'om the 
defendant. And tlu‘ witness saw tlu‘ other officers on the 
coi'iier and also showi'd tin' same botth* to Pui’line’ame. 


(’ross-examination: 

'file witness testified in ci-oss examination, that the botth' 
which he ])urchased at 11 A. M. Fc‘bruary (>, was delivered 
to him in the toilet in thi‘ iT‘ar of the iiremises’ 1416 K 
Street, at the time named: that tin* d(‘f(‘ndant .Maynard and 
Officer Lyons weix* at tin* tim(‘ jirc'scnil : that tin* liotlh* whicn 
he purchos(*d betwecui o :.‘1() and fi P. .M. on the same (lay was 
delivered to the witness in the coi’ridor lietweim the kitchen 
and the rear door and that no oin* (‘xce])t .Maynai'd was 
])resent at that time; that from the time the lattei* bottle 
was delivered to him about half a minute ehpised befoi'o 
the witn(‘ss r(‘ached th(‘ sidewalk and that the witliess was 
])erhaps five feet east (4‘ tin* eiiti'ancc* on tin* same side of 
the striH't when he liftc‘<l his hat and liiichted his ciicarettc 
and at this time Livin.<>:ston was ‘‘cateix-oimered” across the 
street at the next corner of K Street. 

The witn(‘ss testifi(‘(l that tin* botth* which he ])OU.<*lir, 
on February (ith, about 11 A. M. was ke])t at Prohibition 
Store house 141 cS Pa. Ave., X. W. fi‘om Feliruarv 6th, t</ 
February Pth. and the bottle which he boueht about r);:)() 
I^. i\L the witness ke])t in his room locked in a suit case 
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until February vlien lie delivered both of them 
4.") to Mr. diaries Williams the stor(‘house kee])er foi 
the Froliibitiou I)e[)artment. 'flu* witness furtluu 
testified that he k(‘])t these bottles in his ])ossession u]) to 
the time that he delivered them to the stoi-ehouse and hav- 
iniC labeled said bottles, delivercul the same* to the ('hemist 
Dr. Spi‘ar, that b(‘tW(H*n said Febiaiary (ith and February 
9th, he k(.‘|)t said bottles Ioek(*d in a baii’ in his room to whieh 
he ke])t the k(‘y on his ])erson and that he I’oonuMl alone. 

That about 11 A. M. on tin* 6th of February, when the 
witness was at the eabderia, h(‘ notie(‘d a numbeu* of col¬ 
ored peo])h‘ in lh(‘ i*ear, in the kitchen, and also obs(‘rv(*d tlie 
same condition with ]‘(‘sp(‘c1 to the tini(‘ he was there about 
.”);.*>() in the afternoon. 

The witn(‘ss had n(*ver talked to tlu‘ (hd’cnidant before 
February 6th. Witness testified that when h(‘ came out 
of the ])r(*mises. about bidO or (5 o'clock, lu‘ tipjied his 
hat and liuhtc'd a cii:aivtte and that about a minute* and a 
half after doin.u’ so, aft(‘r crossing- tin* str(‘(*t, he cauu* up 
to where (’a])tain Murliiiimme and tlu* ollicc'rs wei'i* sta- 
tiom‘d at the* corner of 13th and 1\ Str(*ets. 


Robert F. Cornett, Jr., testilied that he is a iien(‘ral ])ro- 
hibition aii'(‘nt, and has bee‘n such foi- about a year and a 
half. The witness was asked if he had occasion to no to 
the Ma])I(‘ Inn Fafe*t(‘ria on F(‘bi-uai\v 6th, 192t), and there- 
U})on counsel for the defi‘ndant obj(‘ct(‘d, but the court ove*!*- 
ruled the* objection and ])ermitted the witness to t(‘stify 
that he went to the Majile Inn (’afeteria about 6 P. M. Ove*!* 
the objection and (‘Xception of the defendant, tin* witiH‘ss 
was ])(‘rmitt(‘d to testify that b(*fon‘ .noinir to 1416 1\ St. tlu* 
witness was in the ollice of tlu* F. S. ('omniissioiu'r, and that 
the witness Preen, showed tlu* witness tlu‘re some Tnoiu‘y, 
two one dollar bills and a ten dollar bill, 'fhe witness t(*s- 
tili(*d that I)r(‘(*n turiu*d the bills ov(‘r to him, that the wit- 
n(*ss called off the numbers to Sur.neant Litth* and tlu* 
Commissioner and that Surii'eant Little ])Ut the numbers in 
his note book; that the witness initial(*d sai<l memorandum 
in Little's note book. Thereu])on tlu* witness was shown 
two one dollar bills, b(*inu- (lovernment's Exhibits for 
46 identification Xos. 3 and 4, and was asked if he could 
identifv them, and after referriim- to a memorandum 
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made of the iHim])ei\s on the bills, testified that thev were 
the same bills he had seen in the Commissioner’s office the 
numbers of which he liad check(‘d, and in the Commis¬ 
sioner's office the said bills were iriven to Mr. Breen. 

The witness testified that he, in company with several 
officei's, ])roceeded to Idth and K Streets, Northwest. The 
w//ness was thereupon asked th(‘ followini*- onestion, ^C\nd 
when you i»*ot to Idth and K Strec'ts, Northwest, with these 
officers, what did you do?" Defendant objected to this 
(piestion, the ('ourt ov(‘rruh‘d said objection, to which rulinji; 
the defendant duly excepted, 'file witness t(‘stitied that 
at that ])lae(‘ he met Captain 1 birlinyaine and A.u(*nf Hart¬ 
man who w(‘r(‘ waitinix tlieri', and shortlv tli(‘iT*after Aii’imt 
1'U‘een with Ijivin.eston arrivc'd. 'flu* witness thereupon 
was asked tin* following- (jU(‘stion: “Now after Mr. Breen 
arrived ther(‘,w]iat did lu* do in your ])resenee,if anythini>:?” 
To this (piestion derendant ol)jeet(‘d, th(‘ Court overruled 
said objection, to which rulini;- tlie (hdeiidant excepted. The 
witness t(‘stilied that all the officers thereupon left that jilace 
and that l>reen talked to tlu' officei-s and irave them cei'tain 
information. That thereujxui the officers left and ])ro- 
ceeded to tin' Commissioiuu*'s office and sta\’e(l there a 
short tim(‘. 

That subsecpnnitly belwc'cn oiMO and (i o'clock, the same 

officers returned and stationed themselves at leth and Iv 

Streets, and that Officer Breen subse(iiu‘ntly a])])eared in 

the ])resence of these oflieers, after about five or six minutes, 

ami s])oke to (’a])tain Burlinii-ame, whereupon the officers 

left 13th and K Streets to serve the search warrant at the 

cafeteria. Some of tlK‘ officei's ])i'oceed(‘d to th(‘ alleyway 

adjacent to 141() K Stnxd, and th(‘r(‘U])on (ki])tain' BuAin- 

e’ame and som(‘ of tin* oflieers (‘iiterecl bv tin* r(‘ar door and 
« • . 

other officers, with th(‘ witness, entered the fi*ont door; that 
as the witness (‘nt(‘red the front dooi*, he saw Maynard 
standini;- in the rear of the cafe, that he knew May- 
47 nard by sii^lit, whercnipon the witness ])ointed out 
.Maynard in the court-room as the person he had tes¬ 
tified to as being- .Mr. Maynard whom he had seen standing 
in the rear of the cafe; that .Maynard had an ajiron on and 
his coat had been removed. The witness further testified 
that he a])])roached Maynard and showed him the search 
warrant, stating* to ^Maynard ‘We have a search warrant 
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for yoin* place, .Mr. .Maynard,* whereupon the witness 
started to read the search warrant and, as the otlier ofii- 
cers came in the dooi*, Maynard went throuiih the swin,^- 
inic door into the kitchen, that the witness then told .Mi'. 
.Maynard to stand I'iirht there and ('a])tain Bui'lini'anu‘ then 

sai<I to .Mavnard ‘‘We want to look at voui* monev,' IMir- 

• • • 

lin^anie onhu'in.u' Ofticer Ileide to <;et the moni'y from Mi'. 
Maynard's ])ocket, that Maynard then raised his hands 
and ‘li'ave his ])ermission or assented to it—he rais(‘d his 

arms that wav'; that OHicer Ilinde then took from Mav- 

• • 

nard's hd't hand ))ock(‘t a roll of hills, which hills Sr/r.L;(‘aiit 
Lilll(‘ and ('aptaiii I>nrlin.u'ame conpiared and foiiinl tlnmi 
not to he tin* ones tin* officers were lookin.*;' for; that then 
Officer lh*ide look two one-dollar hills from .Maynard's 
otluu' ])ocket and, u])on comparinir tliese latter hills, found 
that tluhr numhers corresponded with the numhcu's which 
Sei'.e'eant Little had tnitcu'ed in his note hook. 'riK‘ witm*ss 
was thereupon shown (lovernment's Kxhihit Xos. .‘1 and 4 
lieine: two om* dollar hills, and testified that thev wtu'e tlu* 
same hills taken from th(‘ defendant's ])ocket hv Officnu' 
TIeide. 

'I'hat th(‘ witness l(*ft the r(*ceipt for thes(‘ hills on tin* 
copy of tlu‘ si*arch warrant delivered to Maynanl and tlier(‘- 
upon turiu‘d the hill< over to Oaptain lLirlini»'anu‘; that he 
had not had tlu‘S(‘ hills in his ])Ossession since that tinu*; 
that whih‘ Iu‘ was in tlu' act of reading;' the search warrant 
to Maynard, lu‘ Maynard, h‘ft and went in to the rear room; 
that th(U'(‘aft(‘r he saw the officers proceedini*' with the s(‘arcli 
and observed a tahh* in the kitchen about ten feet hack of 
th(‘ door h‘adin.i'' to the cafe ])roper and saw Officers Burlin- 
^Li'anie and Livini'-ston lift the table and turn it ])artly 
4S on its sid(‘: that he saw Burlini»:ame reach under t]u‘ 
tahl(‘ and pull out a drawer, whereupon Offiem's 
Ifeide and ILii'linii'anie each took one ])ackaire from thi< 
drawer, wrapped in newspa])ers, and pulled out the corks; 
that the two packai;'es consisted of two |)int bottles; that 
witness smelled of one of these bottles and that he, tlie wit¬ 
ness, had had many years e.xperience in testing' distilh‘d 
spirits. The witness was thereu])on asked the following 
(piestion; “.\nd from your e.xperience can you state what 
the contents of that bottle was which you smelled?’ to 
this ({uestion the defendant objected and the C’ourt allowed 
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tlio question, to wliieli ruling tlie defendant excepted, where¬ 
upon the witness testilled ‘It was gin.’ The witness was 
tliereu])on sliowu a bottle wliicli was marked Government’s 
Kxliihit for identitieation Xo. (>, and testified that it as one 
of the bottles taken at the time of the searcli of 1416 K 8t. 
on Kebruarv (ith from the table drawer. That both of these 
bottles were turned ovei* to Captain Burlingame. Asked 
to state anv conversation between the Officers and the de- 
fendant, the witness testified that Burlingame said to May¬ 
nard “1 thought vou told us vou did not liave anvthing, 
Hari-y," and that the defendant replied ‘‘you would not 
(‘X])ect me to kill a man and come and tell you about it, 
would you,” and they were all laughing and joking at the 
time. 


Cross-examination: 

That at the time the remark was made about killing a 
man, it was made in a joking way, a joking manner, they 
were all joking. The witness observed a couple of colored 
]3eople in the kitchen wlien tliey entered and there might 
have been more. He saw a colored man and a colored 
woman. That the witn(‘ss had ])arked bis ('ai* in the i*ear of 
Ca])tain Burlingame’s car on IMth Street, that just before 
they started for the premises, Breen walked up to Captain 
Burlingame’s car, put liis foot on the I'unning board and, 
leaning in, had some conversation with BuiTingaiue and 
aft(‘r i*emaining there about two minutes, Burlingame 
waived to him, whereu])on they start(‘d toward 14tli 
4!) Sti’(‘(‘t; that they j)ro(‘(‘ed(‘d into the alley, that he 

did not i‘(‘(*all seeing anv automobiles in tin* all(‘V 
and h(‘ did not recall passing any })eople in th(‘ alley; tliat 
the witness ])ark(‘d his automobile in front of the cafetei'ia 
on I\ Street, that Breen went west on K Street and that 
witness entered the front door of the cafeteria; Ihirlingame 
(mtered the rear door; that as he entered the cafe, he saw 
^Faynard in the front part, at the end of the cash register; 
that lie met F>urlingame in the kitchen; that Officer TTeide 
searched Maynard’s pockets pursuant to an order from 
Caj)tain F>urlingame; that whih' all the Officers were thei*e, 
I>u]Tmgame ordered TTeide to take the monev, stating to 
Maynard ‘T want to look at your money, TTarry,’ whereupon 
Mavnard answered ‘All i-ight’ and raised his arms; tliat 
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Maynni'd was ]>lac(Ml uikUm* arr(‘sl aial taken fi’oin tlu* sloi'o 
iinnu*(Iiat(‘Iy aftcn* t!u‘ i-aid was (•()in])lc‘t(‘(l: that tin* witness 
<11(1 not plac(‘ Maynard nndci’ a)T(‘st ih^-lit at tlu‘ tinu* the 
money was taloni Troin his pocket. Tlieivip^on the defend¬ 
ant proponnd(‘d tin* followiim-(piestion to the witness: ‘My 
(piestion to yon was—is it not coiTiu-t—that Mr. Ileide ])nt 
his liand into .Mavnai’d's ]»ockct and took Mavnard's nioiU‘v 
out of his ]):)(*ket lu'fon* ]h‘ was ])!a(*(‘d tiiuhn* ari'est,' eonnsel 
for tlu* ])laintiff thm-cnipon int(‘n-n])t(‘d l)y sni»-.u-estin.i'‘ that 
it was a <in(‘stion of law wlnm he wa< arr(*st(‘d, and that the 
(piestion (*a!I(‘d foi- a <*oncInsion of tin* witn(‘ss, the ConrT 
tlierenpon i’(‘niark(M|. “'I'he (’oni’t. .\sk Idin tlu* scMinenee 
of (*v(‘nts, not only what wa^ dont*. hut what was said. 

I>y .Mr. \Vaint)l(‘i': 

(J. Is this what w;is done and said: (’aptain I>inTini»:anie 
said sonu^thin.u- ahont looking- at his mom*}'—I do not eare 
about the word<.—that was tlu* snlxtanei* of it—in ivsponse 

to that Ollieer Ii(*id(* took .Mavnai'd's nu)n(‘V out of his 

• • 

])0(*ket, and tlu‘n it wa<. after that, that Maynard was 
})laeed nnd(‘r arrot,—that i> t riu*. i^ it not, and taken to tlu^ 
station house/ .\. 'W-s. sir." 

That tlu* table in the kitclion had a (lraw(*]- which could 

not he <)!)>crved hv lookiim' at the table from anv 

• • 

bO side, the only way the drawi'i- could be seen was by 
lookinii' undern(*ath of it when it was c!os(*d. Tin* 
di’awer was not locked and was pnll(*d riyiit out. That tlu* 
witness saw ('aptain Ihii-linii'aine and tin* other ollicers tala* 
the bottles out of thi'-; table draw(*r: that it was inniu*diat(*!y 
after these bottles W(‘re taken out of tlu* draw(*r that tlu* wit¬ 
ness tilled out tlu* ri‘«'ei]>t>: that the witness was thei’eupou 
hand(*d d(‘fendant’s laxhihit 1, and id(‘ntiti(*d it as a ])ap(*r 
which lu* left with Maynard on this occa'^ion, tlu* matter 
a])])ea]an.n- irpon the hack b(*iim- in tlu* witn(*ss's handwrit- 
ini>': that it was lill(*d in by tin* witn(*ss after the li(iuor was 
taken from tlu* tahh* di-awer and aft(']' tlu* mon(*y had be(*u 
taken from Maynard's ])ocket: that tlu* money was tak(*n 
before tlu* rnpior wa> si*i/,(*d from tlu* table drawer. 

Tlu* witn(*s< t(*stifi(*<l that it wa< aft(*r I^>urlinii’anu* and 
aft(*r H(*id(* had (*a('h tak(*n the botth* out of tlu* <lraw(*r in 
the kitchen th.at tlu* witiu*ss serv(*d on Maynard, the s(*arc]i 
warrant, and hll(*d uj) tlu* receipt for tlu* })r()perty taken. 
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Thereupon the witness v;:is asked if the search warrant had 
not been handed to the defendant after the money had been 
taken from liis pocket and after the liquor had been found, 
and testified, “1 do not know whether he had it before that 
or not. Xo, sir.” That the money was taken from the 
person of the defendant first, and after that was taken the 
liipior was found in the table drawer. When the witness 
entered the place of business he saw at least ten or twelve 
other people in there sitting at the table and at different 
places. 

When the witness entered there was ten or twelve people 
in the cafe sitting at the tables eating, and there was a 
colored man working in the cafe, with a coat and apron on. 
The witness testified that he did not see anv voung ladv on 
the premises at the time he entered but that while; he was 
in the kitchen, he did see two young ladies who must have 
entered the front part and that they were talking with Mr. 

Mavnard in the cafe, that he first saw them in the 
51 front ])art of the premises. The witness further 
testified that these two bottles which were taken 
from the kitchen drawer were then and there turned over 
to Captain Burlingame and that he, the witness, had never 
had possession of the same except at X"o. 11 Precinct Station 
that evening when Captain Burlingame showed the bottles 
to the witness. 

Upon redii*ect examination, the witness testified that he 
stated to ^lavnard at the time he entered, that he had a 
search warrant to search his place; that Maynard was then 
standing by the cash register; that the witness started to 
i‘(‘ad the warrniit, whereupon Maynard turned and walked 
through/ the swinging door into the kitchen, that the wdt- 
n(*ss then walked from the front into the kitchen and told 
Maynard to stand there, that this was just a second or two 
before thev searched for and found the monev; that lie told 
Maynard he had this warrant that as he walked, in, May¬ 
nard was talking to Captain Burlingame and after the 
money was taken from Maynard’s pockets, he, the witness, 
left the warrant and a co])y of same on a table in the 
kitch(‘n; that ^laynard left the witness during the time he 
was reading the warrant, to go into the back room; that 
the money was taken from Maynard’s y)Ockets about two 
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minutes after the ofiieers entered the place and immediately 
after the search warrant was served and that the liquor 
was taken from the table drawer at about the same interval 
of time thereafter, and that the whole transaction covered 
a period’of about thirty seconds. 

Robert L. Livingston: That he is a i)rohil)ition agent, 

assigned to Washington, and is Acting DeT)utv Admini- 

strator for the D. C. and in charge of all general agents 

0 0 0 

in Washington. 

Witness testified that on tlu‘ (irst occasion of going to the 

o 

^ra])le Inn (’atVt(‘i-ia on Fi‘))niai'y (Jth, lf)2(). In* left his 
oHice and picked U]) Agent llreen at (Commissioner Turn- 
age's oflicc* about two o'clock, when* he found also Agents 
Cornett and Hartman, and Oilicei-s Litth* and Burlingame. 
That from th(*r(‘ he w(*nt with Ag(*nt l>r(*(‘n and ])arked Ids 
car on K Stri‘et, arriving about half past two; there 
In* s(.*aivh(‘d l>re(‘n and Bi‘(*(‘n show(.*d him two 
marked one-dollar bills and one ten dollar bill, which 
were in his ])oss(‘ssion : that l>r(*i*n then h‘ft the witness and 
walki‘d across 14th Sti*(‘et to the |)]'(‘mises 141(5 K Street, 
tin* .Maph* Inn (Caf(*t(‘i‘ia; that upon searching I>re(*n, lie 
did not lind any bottles on his pei-son; that whein* the 
witness stood, which was about twenty-five ycards U]) on 
K Street, he could s(‘i‘ tin* entraiua* to the Ma])le Inn (kife- 
teria, that he saw Bre(‘n go into the cafett‘ria and that 
Breen came out a t’(‘w minut(‘s th(‘reaft(‘r and went up to 
Ca])tain Burlingame who was stationed at tlie corner of 
lotli and I\ Strei‘ts, 

About 5:45 B. .M. on Febrnai*v (ith, 192(5, the witness ac- 
com])ani(‘d Oflicc*!* Bi‘c‘(‘n, to the* Mr.])h* Inn (Cafeteria, Breen 
having shown tin* witn(‘ss two oiu*-dollar ])ills and a ten 
dollar bill, and having giv(*n to the- witness his identification 
card and his badge*. That witne*ss se*are‘he‘el Bree*n and he 
had no bottles u])on his ])erson. Capt. Burlingame and 
several oflice*rs with him we‘re‘ in an automobile ])arked at 
loth and K Sts. X. W. at the same spot, anel the witness and 
Breen ]>roce('de*d to the* cafeteria, the witness searched 
Breen before Breen left the witness, anel he* had no bottles 
on his person, anel Bre‘e*n the‘n left the witness anel emtereel 
the staple Tnn Cafeteria. The witness testified that he saw’ 
Breen walk aci’oss to the south side of K Street, walk dowui 
the steps of the Maple Tnn Cafeteria anel enter the Cafe- 
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teria; that the witness could not see inside the Cafeteria 
from where he stood; that there were two doors to the 
building, the witness could see the front door but could not 
see the other door; that Breen thereafter came out of the 
premises and as he ^ot up the stei)s, lifted his hat and 
lit a cii>:arette and then came to where the witness was 
standing-, about ten or fifteen minutes after he had entered 
the premicsc; Breen then ])ulled out of his pocket a bottle 
which the witness opened and smelled of its contents; wit¬ 
ness further testified that during the time he had been an 
agent, he had had ex])erience in smelling different 
53 kinds of distilled s])irits; he was then asked what, in 
his o])inion, from the smelling of the contents of this 
bottle said contents were; defendant objected to this ques¬ 
tion, the olqection was overruled, to which ruling the de¬ 
fendant duly exce])ted, tliereiq^on the witness answered 
that it smelled of gin, it smelled like gin; that the witness 
then delivered this bottle to Breen who ])ut it in his pocket; 
witness tln*n t(*stitied that lu‘ saw Breen go up to where 
Ca])tain Burlingame was ])arked at the coi-ner of 13th and 
just north of K; that Bi-een handed the bottle to Captain 
Burlingame who o})ened it, put the sto})per back in the 
bottle, handed the bottle back to Breen and Burlingame 
motioned the car in the real* to come ahead. The witness 
proceed- to the cafeteria, and when he reached there he 
found that the officers were there, Capt. Burlingame and 
Prohibition Agents Cornett and Hartman and Policeman 
Little, Deyoe and Heide. Bi-een did not accompany the 
officei's to the cafeteria. The witness entered the cafeteria 
by the front door, and pi'oceeded to the rear of the cafeteria, 
through a door and into the kitclion, and there he saw the 
officers mentioned and saw the defendant. That he knew 
Mavnard bv sight; that when he saw ^favnard on this oc- 
casion he was just inside the door leading from the Cafe¬ 
teria into the kitchen. The witness then pointed !out the 
defcmdant in the court room. Burlingame asked the de¬ 
fendant where he kept his li()Uor, and the defendant said 
that he did not have anv. Tie said that he wished he did 
have some, said he was just out and wished he did have 
some, that he kept a little there for his own use, but he was 
out of it at the present time. That the witness next saw- 
defendant Maynard standing right alongside a little table. 
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(’aptaiii I>iirliiii^ame and OfTiror II ide were there with him; 
that the witness walked ii}) to the table and asked the (ki]>- 
tain it' lu‘ had looked around the table; that the witness then 
looked around the table and looked underneath and saw a 
drawer in this tabh'; that ('a])tain Biirliiiiramo then stated, 
in the presence of ^laynard, that there was a drawer 
54 in this table and asked the witness if he had looked 
into that and the witness said no; that the witness 
then tilted the table np, put his hand on a part of the table 
and heard somethin^: slide in the table and the Oflicer then 
})nlled out two ])ackai^es from the talde drawer, nnwrappc'd 
them and found that they were two ])int bottles wrap]>ed in 
news])a])ers; that this drawer was invisible from the ont- 
sid(‘; that ('a])tain Bnrliiiirame picked np one bottle and 
Oflicer Ileide the other; that Captain Biirlinirame then 
handed one botth* to the witness and the witness stated to 
Bni'lin,u-ame “Ves, this is i’an;" that by smelline: the con- 
tcMits of this bottl(‘, from his experience, he was able to state 
that it was e,-in ; to this testimony the defendant objected, 
th(‘ objoetion was overrnled and the defendant duly ex- 
ce})ted. Tlu‘ witness then testified tliat Ca])tain Biirlinirame 
then took possession of both of these bottles. The witness 
further testifi(‘d that as these bottles fell out of the drawer 
and wer(‘ pickcnl ii]) by the Ollicers, Catitain BniTniii*ame 
tnrnt*d to tin* defcnidant and said: “Harry, 1 thoneht yon 

told me von did not have anv," and the defendant said: 

• • 

“\'.\‘ll, Ca])t. yon would not expect me, if 1 kilkal a man to 
come and tell yon about it.'' 

The witn(‘ss testified, on cross examination, that In* could 
not tt‘ll whrth(‘r this stat(‘m(‘nt by Maynard was said as a 
jok(‘ oi* not, that .before the bottles W(*re found, Maynard 
was smilini*-, and after they had ])(‘(‘n found, the smile had 
left bis face. 


Thomas F. Heide: A member of the ^Ietro])olitan Police 
I)(‘pt. sinc(‘ Xovmnber 7, 1917; and that on F(*brnary bth, 
tlu‘ witness tou(‘ther with Capt. Bnrlini>’am(* and otlun* 
ofh('ers W(‘re stationed at loth and K Streets and while tlnu’c 
witness saw Aii'ents Breen and Livinu-ston come ov(*r and 
a])])roach Ca])tain Burlinii’ann* and saw Breen speak to 
Bnrlinii'ame, wheren])on motioned to the other officers to 
come alon^-side of his car: Captain Bnrlinpime then i^ave 
the Officers certain instructions where to go and they then 
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proceodod to tlic Araj)lo Inn Caf(‘teria on K Street; 

55 that tlierenpon the witness and otlier officers entered 
the cafeteria from tlie front, observed that tlu're 

wen' a number of ])eo])le at tlie table eatinjr aiul walked 
back and the defendant was standing- by the cash re«‘ist(‘r, 
the witness knew the defendant about eiijfht years. There- 
u])on the witness ])ointed to tlu' defendant in the court room 
and identified him as Maynard: that the witness to<>-ether 
with a<>:ents Cornett, Policeman Deyoe, and Little 

56 walked to where the defendant was standinic dressed 
in his white shirt, with a white apron on <fnd stand- 

iiiii- behind the counter; that the officers then went uy) to 
Maynard where he was standin<>- and Officer Cornett took 
out the search warrant and started to r(*ad it to the.defend¬ 
ant. That Maynard then went into the back kitchen and 
motioned to (\)7’nett to follow him and Cornett then fol¬ 
lowed Maynard back into the kitchen, and there the officers^ 
found Ca])tain Rurlinii-ame and Officer Livini»-ston, where- 
uy)on Maynard said to Captain Burlini>-ame ‘Hello Ca]>taiiP, 
Ca])tain Rurlinj:>-ame reydied ‘Hello Harry’, thereupon 
(''a])tain Rurlini*-ame said ‘Harry, we'll have to look at your^ 
moiK'y', to which Maynard rey)lied “All ris>-hC, Maynard 
thereu]K)n holding* his hands uyi hoi’izontally; that Captain 
RurlingauK' then told the witness to search Maynard’s 
])ock(‘ts; that th(‘ witness thereu])on reached into Maynard’s 
front y)ants ])ock(‘t and pulled out a number of bills which, 
the Officers checked over and found they were not the ones; 
that the witness then searched Maynard’s other y)ock(‘t and. 
found th(‘r(Mn two one-dollar bills and two (piarters which 
two bills Sei*g(‘ant Litth' found, after calling* off the num¬ 
bers from Sergeant Little's book, wen* the ones thgy were 
looking* for: that Sergeant Little and Captain Rurlingamc 
com])ared the numbers on these* two bills with the numbers 
in Sergeant Little's book. Rurlingame then asked the de¬ 
fendant if he had any whiskey there, and he rey)lied that he 
had not, that the defendant said he was sorry that he did 
not have any whiskey th(‘re. “He said he generally kept a 
little, but he was sorry he was out and the captain said, we 
will have to look around. He said, ‘All riglit, you can tear 
this y)lace down if you want to. You won’t find anything 
here now.’ So we did; we searched, T guess, after a lapse 
of two or three minutes ^Ir. Livingston called the Captain’s 
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attention to a little kitchen table tliat was tlierc, and lu* said 
he thonirht there was a drawer uiuhn* the tai)l(‘, and the 
Captain h(‘ ])icks n]) tlu* table lik(‘ this (indicating-) and the 
whol(‘ end came out. There* was a little* eli'awcr in- 
57 siele* of it and the*re* was twe) packai;'e*s in th(*re* anel 
the Captain ])icke*el ii]) one and I ])icke*d np tin* ()th(*r, 
a packaire wra])pe*d in news])a])e*i-. lie* ope*ned the* e*e)rk anel 
smelle*el it." \\itne*ss also te*stitie‘el that he*, the* wit]ie*ss 
])nlle*el the coi'k of the* same* bottle anel sme*lle‘el it anel state‘el, 
in the* ])re*se*ne*e e)f the* ele*fe‘nelant, that it was li'in, anel i-e*- 
tnrne*el the bottle* to Ca])tain Burlinu-ame. 

That Bnrlinii-ame* the*n saiel te) the* ele*fe*nelant “We*ll, 
Ilari-y what have* ye)n to say about this", anel the* ele*fe*nelant 
lanti-he*el anel saiel, “We*ll, ye)n we)nlel ne)t e‘X])ect me* te) i^-o 
out anel kill a man anel e-ome* rii:-ht bae*k anel te*ll yon." Anel 
then the* Ca])tain te)lel the* ele'fe*nelant to Lie*t his hat anel e*e)at. 
He wonlel have* te) take* him tei the* tii-st t)i'e*(*inet, anel he* te)e)k 
the* elefe*nelant to the* station he)nse*. 

“(^). Xow, as ye)u sme*lle*el e)f this be)ttle* which was hanele*el 
te) ye)n, can ye)n state* fre)m ye)ni‘ e*xpe*rie*ne*e* what the* e*e)n- 
tents of that was? 

Mr. AVam])le*r: We* e)bje‘ct te) the* e|ne*stie)n. 

The* (’ourt: Same* Knlinu- anel e*xce"ntie)n. 

Mr. Wam])le*r: Ve*s, ye)nr lIone)r. 

The Witne*ss: It sme*lle*el like* uin te) me. 


I^y M r. Orctitt : 

(^). It sme*lle*el like* .^in A. Ve*s. 

(,). De) von kne)W the* e)ele)r e)f i:in whe*n von ele*te*e*t it ! 

Yes, sir. 

That the witiu'ss, afte*r sme*lline- the* e'e)nten1s of this 
bottle, re*tnrne*el the* same* te) (’aptain Bnrlin.u'ame* anel that 
eveninii’, in Ca])tain Bnrlini;'anu*‘s e)nie*e, markeel saiel be)ttle 
with the witness's initials “T. F. H.". 

Anel the*re*n])on a be)ttle* marke‘el fe)r ielentitication (lov- 
ernment *s e*xhibit Xo. (5 was hanele*el te) the* witness anel lie* 
identilieel it as be*in^- e)ne* e)f the be)ttle*s which, was taken e)ut 
of the drawer in the table in the kitche*n. 
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Cross-examination: 


The witness testified that upon entering the 
58 kitchen, lie saw two men there working, he saw a 
light skinned colored man who had a chef’s cap on, 
and a colored hov washing dishes, and thev were in the 
same room in which the liciiior was found. 

George M. Little: That he is a member of the Metro¬ 
politan Tolice l)e])t. for verv nearly twenty years. That on 
February (5, the witness, with ollicers Cornett, Breen, 

Lyons and another Aginit, met at (’onnnissioner Tiirnage’s 
office and there took the numbers of some money for the pur- 
])ose of making a purchase of some whiskey,” that this 
money was ])rodnced by Oflicer Breen and consisted of two 
one-dollar bills and a teii-dollar liill, that OfTicer Breen called 
olV tli(‘ nnmlxM's of these bills and tluo'eafter Ollicer Cornett 
called off the nuniliers of these bills to the witness, the wit¬ 
ness writing down the nnmlxn-s in his book; that Cornett 
then turned the bills oy(‘i’ to Olhcxu* Breen. The witness 
then identified (ioyernnumt's Fxhibit vfor identification, 
Xos. :> and 4 as being the two one dollai- bills the numbers 
of which were* taken in the (’ommissioner’s oflice. Witness 
fiirthcM* testified that these ollicers tlum proceeded to 13th 
and I\ Streets where th(‘y met Ca])tain Burlingame and the 
other officers, between 3:30 and 3:45 o’clock in the after¬ 
noon; that thereafter Officers Liyingston and Breen arriyed 
and then ])rocee(l(‘d w(‘st on K Stixxd toward the cafeteria. 
A little lat(‘i* Ifixxm and layingston ('ame back and, after 
re])orting to (’a])tain Biirlinganus the witness and the other 
officiO's were* oixlercMl to come back to tlu* same place at 
5:3,0 P. M. The witness fiirtluM* testili(xl that between 5:30 
and 5:45 P. M., the same offi('ers returned and stationed 
thems(‘ly(‘s at 13th and 1\ Str(*ets, that Ollicers Breen and 
Liyingston left th(‘ otliei* offic(‘rs and proceeded toward 
tlu‘ ])remises 1410 1\ Sti'eet; that a little later OfTicers Breen 
and Liyingston canu‘ oyco* to (’aptain Burlingame’s car and 
(’a])tain PurlingauK* diixx'ted th(‘ othei' olfi('(‘rs to go to the 
Ma])l(‘ r'nn (’aLdeiha; that said officers then pro- 
50 (‘ccxled to the alleyway adjacent to the Cafeteria 
l^remises; that Officcu* (’ornett and the witness en¬ 
tered the pixanises ami saw ^Faynard therein, that the wit- 
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ness (lid not know Mavnard hv siulit at that time; tliat tlie 
witness tlier(‘ni)()n ])oint(‘d to the defendant and identified 
liim as the n'eiithMiian referred to: tliat lie saw Mavnard 
standiiiir l)(‘liind the eoniiter at the entrance to the door 
l(‘a(lin,u’ into the kit(‘hen. near the cash ivu’ister, in liis shirt 
sleevi‘s with an a])ron on and his coat nmioved; that Airent 
(’oriudt tluMi tohl Maynard that he had a search wari-ant 
for tile place wliich Airent (’ornett started to read and as 
lu‘ did so. Mavnard walked hai'k into tlu‘ kitclien: that wluni 
tile ofTicers a'ot hack into tlu‘ kitclien, (’a])tain Ihirlin.ii'aine 
said “ITai’rv, I want to se(‘ vonr inon(‘V," to which the de- 
f(*ndant repTuvI ‘.Ml i-i.^'lit,' and put n]) his hands in a hori¬ 
zontal ])osition; that (’aptain I>nrlin,u‘anie then dir(‘ct(‘d 
()nic(‘r I[(*ide to take his nion(‘y: that IIeid(‘ took some 
money from Maynard's ])ocket which was found not to he 
th(‘ hills they were lookin;^- for; that Ollicm- ll(‘id(‘ tlum took 
from Maynard's other ]) 0 (*k(*t two one-dollar hills and two 
(piarters, which hills w(‘r(* found to contain tlu‘ iihmtical 
s(‘rial nnmh('rs whi(*h th(‘ witn(‘ss had heretofore noted in 
his hook. Thi‘ two dollar hills mark(*d (lovcnmment Ex- 
hihits .') and 4 wer(‘ thenmpon shown to the witness and he 
id(*ntihed tlumi as the sani(‘ hills as havin.u* been taken from 
th(‘ defmidant : that th(‘S(‘ hills, aft(‘r liaviii”-* hecm com- 
])ar(‘d, wei'c d(*liv(M-(Ml to (’a])tain IMirlinii’anu*. d'lu' wit¬ 
ness furth(‘r t(‘stilied that in makiiii*- the search lu‘ heard 
(’a])tain Bni'liniranu' say to tli(‘ l)ef(mdant “Well, Harry, 
havmi't von i^-ot anv stuff around?' to which tlie defendant 
i*(‘])li(‘d ‘Xo, I havim't .u‘ot any, I am sorry, T .li'cnerally ken*]) 
som(‘ h(‘ri‘. If 1 had soiiu* T would ii’ivc' yon a drink of it.' 
Th(‘ witn(‘ss fnrtlim* t(‘stifi(Hl that as h(‘ tilted n]) the table, 
th(‘ draw(‘r f(‘ll out and two flasks, wra])])(‘d in a news])a])er, 
W(‘n* disclostMl; that Mavnai*d was ])i'(*s(‘nt. fa(*in.u- tin* tahh*; 
that ()nic(‘r Ihdde to(d< out on(‘ ])acka.a,‘e and Ihn*liim-anie th-‘ 
oth(‘r: that th(‘y look(‘d like two ])int bottles; tliat 
()0 thes(‘ hotth‘s wmv ])assed a round amoiii;' the ollicers, 
that th(‘ witness snudled the contents of both; that 
the witn(‘ss had had (‘X])(‘ri(mce as an oHii'er in detecting- 
the charactei- and smell of differimt distilh^d spirits, that 
from his ex])eiMenc(‘ h(‘ was ah](' to state what a i»‘iven dis¬ 
tilled s])irit is; that the contimts of these bottles was <!:in. 

The witness testilicM] to the findin.ir of two bottles in the 
kitchen table drawer, as formerly testified to by other wit- 
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iiessos. .Viul llio \viliu‘<s ihoroupon idontiliod Govern- 
inoiit’s Exhibit Xo. (> as heiiii*- one ot* the l)ottles which was 
taken from the kitciien tal)le drawer. 


(*ross-exainination: 

'rile witness testiliinl that in the kitc'lien he saw two col¬ 
ored men tlK*re workiii”’, who had a])rons on, one of them 
was washiim- diti'lies. 

Guy E. Burlingame: The witness testified that Tie was 
(’aj)tain of I ho Meti-oi)olitan l\)liee of the District of Co- 
Inmliia, luul Ixnai a jiolice oflioer in the Metropolitan Dis¬ 
trict ovei- forty years and had been (’a])tain of Police since 
July last; that on Fehriiai'y d, Ih-d, Ik* visited tlu* Maple 
inn ('afeteria at ITKJ ]\ Street, Northwest, District of Go- 
Inmhia; that said ('afetei'ia occn])ies tlu* hasement of said 
])remises; that he first went to l.'Uh and 1\ Streets, a little 
aft(*r two u\*lu(*k in the afti'riiooii on Fehniarv (>th, and 
waited for c(.*rtaiii other ollicers to arrive; that stihse- 
(juently A.a’(*iits Livini;‘<ton and l>r(*i*n, Sei\i>‘(‘ant Idttle and 
()r{ic(*rs (’ornett and Di‘yoe arriv(*d; that th(*s(* Ollicei's 
waited th(‘r(* until tiu*y I'eceived c(*rtain information; that 
he saw Preen and Li\-in;iston ])ro(*(*ed in the direction of 
tilt* Cafeteria and that they i-elni'n(*d in ahoiit t(‘n mintites 
and imparted to the witness c(*rtain information, whert*- 
npon the ()nic(*rs niadt* (*(*rtain ari-anii’ements to m(*(*t at the 
saint* j)oint lat<‘r in tin* evenin.Lf, that snhst*(iuently about 
b :d() lb M., tin* sanu* day. tlu* >anu* Oflit'i'rs a.u’ain mt*t at the 
same jufiiit and on this occasion Agents Living'ston anti 
l>rt*(*n lt*rt and returned to the ()rii(‘t*rs in about ton 
f)l minutes and l>ret*n .i»-av(* to tlu* oflit'ers (*ertain in¬ 
formation and showt*d to tlu* witness a pint, bottle, 
which lit* had in his ptx'ket, ('ontainin.u' white litiuor; tliat 
th(*reup()n tlu* Ollicers procet*tlt.*d to tlu* (’afeteria, the wit- 
nt'ss t*ntt*i-t*d the ])r(*mis(*s throu.u’h the back dt)or and, on 
t*nterin.e', tlu* witn(*ss saw two or thi‘t*e ])ersons in the 
kitclit*!!; tht*st* w<*rt* coIor(*d men; that shortiv aftei* the wit- 
ness (*nt(*ri*d. the d(*r(*ndant Mavnard came in from the 
front of tlu* Caf(*teria; that lu* had known .Maynard for 
(|uit(* a niimbi*!' of years; tlu*reu])on the witn(*ss pointed out 
the d(‘f(*ndant as Mi*. Mavnard; that wlu'u he lii*st saw Mav- 
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IIAKKV MAVN'AI.'D VS. 


Tiar<l h(* \va< coiniim- llii-oiiLili tin* door. leadiii.n’ froni tli‘‘ 
(’ar(‘tcria pi*<»j)t*r into tlu* kitclicii: tliat tli<* \vitn(‘ss s])()l\0 
to .Maynard and said, to him *‘II(‘llo, Harry/* wliorcmjx)!! 
the dol'ondant I'^plicd ‘Hello, (’aptain*: that tin* witness 
told Maynai'<! they wn-c* leokinn’ for lipiioi' hnt Maynard 
i'(‘pli(*d, that he \va- very sorry, tiiat if h<‘ had known the 
Oflieei’s were eomin^* In* would have tric'd to have* some on 
hand foi-thein; that he n^ualiy ke]»t a litth* Tor his own use, 
hnt at this time lie did iidt have a di’op in the place*: that 
tin* ()l]iec*r> then hei:an the >i*areh and tin* witness slat(*d 

to .Mavnard that he wanted to >e(* his inonc'V savinii’ to 

• • • » 

Mavnai'd, ‘Harrv. we would iik(* to take a look at voui- 

• • • 

money* to which Maynard ri'plied ‘All ri.u'ht,* rai>in,n- hotli 
arms ‘like* he wa^ ready to lx* >e*aie*iie*d. I'oi* se)nn*e)ne* to .u'o 
thremiih his poeke*is and take* his meine'V if thev wanteel to': 
that ( ){liee*r He*ide* the*!! took out e)!' Mayuarel's ])oe‘ke't se)me 
moin*y and iia-sed it to Serm*aut Little* ainl to the* witne*ss: 
that the* latte*r !oek(*<l o\-er lhe*s(* hills and femnel that the*y 
we*re* ne»t the hills the*y weix* lookin.u’ I'eer: the*re*u])on twe) 
e)tlie*i* e)ne*-dollai* i»ill- were take*n freim Maynard's poeke'ts 
hy ()|]iee*r He*ide and luindeil to the witin*>< and the* num- 
he*rs e)l‘ tln*S(* hlll> wei’e emupare'd with tin* numhe*rs in 
Se*i*ii-e‘ant Litth**s imic houk and found to e*orre*s])e)nel there¬ 
with. that the* wilin*ss lhe*n put llie-x* hills in his poeke't anel 

hael e-oiitimned to lia\’e po>-(*s-ion ol‘ the*m e*ve*i* since* 
()'2 until tln*y W(*i-e lui-in*d o\-»*i- to tin* .Xssi^tant I’nite'e! 

State*> Attorney: liiat at tin* time tln*-(* !>ills we*i'<* 
tui’ne*d e>ve*r to him. h<* made* a nn*morandum as te> tin*ir 
se*rial numhe*r^: (lovmainn'nt laxhihits .*) ainl -1- we*i'e* the*n 
shown to the* wilue-" aiid hy i-(*fe*i’rin.u' te) his nn*mor;indum 
the* witne*'^< ide'tililifd lliex* two H\!iihit^ a< the* two hihs 
as te) whie-h he* ,ii,ist testilie* 1: the* witne*s- fniMin*r te'stifn*:! 
that tln*y the'll ])!'e)ee*(*eh*<} to '^t*are*h the* phle'e* te>l* lie|Uor: 
that durinu' tin* se*:ii-e*h t!n*y e-ann* to the* kile*he*n tahU* ainl 
the* witne*>s the*n te*>tirn*d a^ fe)lh)ws: in re*<pe)nse‘ te) a e|ue*s- 
tion as te) what in* saiel to Maynarel. *1 aske*el him whe*re* lie 
k(*pt his liepn*!*. if hi* woiihln't he*lp us out. te*ll us whe*re* to 
line] it: In* said In* wa< -oia-y he* elid not have* any the*re. 
tliat We* e*e)ulel te*ar the* place* to pie*e*e*s ailel We* woulel iiot 
liinl any. In* a>^ure*el us In* diel not have* any rnpior in the 
])lae*e* ainl the*re* nie)re* eir Ie*^s jeikiim' hack ainl fe)rth in tliat 
wav*: that ()nie*e*r Liviimstoii re*a.che*d in uinle'rneatli the 
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and at lirsi coiiid ii(»l liiid any drawoj' to tin* tahir; 
tliat the witness took hold of tin* (Mid of tlu‘ tal)l(‘ to tarn It 
ov(M’ and that as h(‘ did so, tlu‘ whoh* (Mid of t!i(‘ tal>k‘ (.•anu* 
off, sliowiiii;- a drawMM- in the wlioU' (Mid without iinv -nob 
or liandlo to it: that th(M'(‘ W(M’(‘ found in this draw(M' two 
])ackaiios wi’appcd in n(‘ws])a|)«‘r: ()nic‘(M' H(Md(‘ pic'ked uj) one 
])a(*kai»\‘ and the witness the otluM*; that tlu' witness took 
tlie ('ork out of th(* paeka.ii’i* and sniell(Ml of it and Iteide did 
the sanu* tliin.ii- to the oIIkm* )>aekaL:'(*: that th(‘ witness offeiuMl 
th(‘ botth* to def(Midant in ordiM’ to snuhl oi‘ it : that, the wit- 
ii(‘ss said it was u'iii: that tlu' witiu'ss tluMi r(Miiark(Ml to Mr. 
Mavnard ‘llarrv, tliis is rat her <Mnl)arrassini;-isn't it? Von 
assured us all tin* way thron.ii’h you had no li<|Uor on tlie 
])r(‘niises and now this tal»I(‘— we lind two l)ott!(‘s (;)f li’iii in 
it. Do vou wi/ut to sav anvthini;- ai>out tiiat ?' and,that the 
def(‘ndant rejhieil “No, vcmi would not (‘.\p(‘('t me to kill a 
man and then eemc and tell you about It tin* wiliu'ss fio/- 
th(‘r testifu'd that In* llnm mark(‘d thes(‘ two bollK's, ])ut 
them in his pocket, kept them in hi> possession until two 
hours Iat(*r at tin* Stati(Mi Ilouso he affixed to tliese 
b.‘) bottles certain lab(*ls, sealed tin* bottl(*s and su])s(*- 
(jiu'iitly turn(*d oin* of tlnan ovei* to the (1i(*niist for 
analysis, and turn(*d tin* otln'r hottle o\’(‘r to tin* Stor(‘rooni: 
witn(*ss was then shown (I(»vernnn‘nt laxhibit b and ideiiti- 
li(*(l the* same as one of the pint< of uin he Inasl t(‘stili(*d to 
liavin.a," found in tin* kitehen table of tin* (lef(*ndant's jilace 
of business; id(*ntiii<*d tin* lab(‘l he had ])laced thereoji as 
testifu'd to. and ideiitilied the initials thereon in his hainl- 
writin,n'which In* Innl put ujnm said lain*! at tin* tiiin* afoi'c*- 
said; tin* witn(‘s< wa< then shown (ioV(*rnment Hxhibit 7 
and id(*ntilied it in thi* sann* manner, as tin* second botth* 
whi(*h In* had taken fi'(mi th(‘ def*(Midant *s tahh*, identilie«I 
tin* label and his initials then'on in tin* same manner as 
with i'esp(*(*t to tin* first botth*. Tin* witn(*ss fiirtlier t(*sti- 
fied that In* had turin'd over ( J oV(*rnm(*nt khxhiliit 7, tin* 
sci'ond botth*, to tin* Internal I?ev(*nu(* Stoia* Ilous(*, two (»r 
tlii-ee days after thi* seizuri*. 

I will ask you wh(*ther or not on tin* ])r(‘niises you 
tested or smelled tin* contents of this bottle marked for 
identification Xo. 7, A. I smell(*d that botth*, but the other 
oiu*—I tliink I sm(*lh‘d both of th(*m. 
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“Q. Ilaviiii;' sinellod iIk* coiiteiils (*!’ tliis dottle, eaii you 
state what tlie eoiit(*iits wcut ? A. (Jiii. 

*‘.Mr. Waiuphu': 'Hie same ohjeetion. 

‘‘The (V)urt: Tlu* same nilim*-." 

V 

The witness further testified tlnU aftc*r he had sealed and 
labeled th(‘ dottle marked (lovm’iiment I'lxhidit f), he locked 
it ii]) with othei' samples of li(inor and on Fedruarv S, 
delivered sanu‘ to Dr. Ivlelin and Di*. Spear, (’hemists for 
the Dnreaii of Internal K\‘venne, 'flu* witness also testified 
that (Ui th(‘ second occasion, wluni tin* Olllecu’s were station(‘d 
at the eorin*!' of Idth and K Sti’ecMs, adout di.'lO in the after¬ 
noon, and when ()llie(‘r I'reen approached the witness and 
showed to him the dolth* in his pocket, i>r(‘(‘n came 
d4 fr<»m tin* direction of 14th and K Sli-ccls, eanu' down 
I\ Sti’cel iiil() i.'lth: that wilin ss tii'st saw l>i'(‘en at 
Idth and K Sti’ects when he tiiiaiod the eoriior. 

(d'oss-examinat ion : 

The witness has known the defendant f(U- a immlxu’ of 

veai's and when tin* witness mtei-ed the eaf(*t(‘ria on F(‘d. 

• 

(), the defendant km‘W that h(‘ was a police ollicer. With re- 
s])eet to (loveiamuMit's Fxliidit Xo. d the witness testifi(‘d 
that iu‘ ])Ut it in a (*ell, wluu'e in* k<‘e|>s other li(inoi‘, at Xo. 
11 Station House on tin* niii’ht of F(‘drnary (Jth. and it la*- 
mained tluu-e until lA'diaiary Sth, wlnai la* turiu'd it ov(*r 
to th(‘ chemist with a nnmdc*r of other sam])les. 'fin* wit¬ 
ness testi{i(‘d that he could not say whether he hand(‘d tin* 
Xo. () to Di*. Speai' oi* to Dr. Fdlin. Ik* had a dati' fnl! of 
samples and there wi*r(‘ a numdiu’ of other sam])les de¬ 
li vcu’ed at tin* sjime time. 

Charles Williams testilied that he is a Frohidition Anvut, 
assii^ned as custodian of seized dniuors in tin* Distinct of 
(k)luml)ia, and kei*ps the li(jnor at the war(‘honsi*, 1418 Fa. 
-Vve.; that he had de(‘n such custodian for adout four ycnirs. 
The witness testilie*! that (lovi'rnmeiit's Fxliidit Xo. 1 was 
delivered to him dv Aiinnit Lvons on Fedruarv (ith, 1!)2(). 
At the warehouse Lyons ])r(‘])an‘d the* ladel wliich was 
pasted on the dottle, and the witness initialed the lad(*l. 
Tliat th(‘ witm‘ss seaknl the* liotth', hut not tlie seal which 
appears u])on it at this tinn*. 'fliat tin* ^eal which appear(*d 
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ii})()ii 11 k‘ i)()ttlc‘ ill tliis lime Wiis tlu‘ (’licTiiiciil Lii^ioralory 
seal iiiul tliat lio sc‘aled it witli iinotlior seal before lie de¬ 
livered it to the (’heniieiil Lal)oi-;itory. The witiiess took 
the bottle to tlu‘ elu'inieal liiboi'.alorv on tlie Htii of Febriiarv, 
and delivered the same, the witness believes, to Dr. Speai’, 
and tliiit ill tlu* interim the bottle nmniined looked in a com- 
])artmeiit in the Wiirehonse. 

'rh(‘ witn(‘ss then testilii'd with respivt to (lovelTiinent's 
Kxhibit Xo. 2 , tlnit the siinie w;is (hhivered to liim on Febrn- 
i'rv ()th, bv Auxmt I'reen. It w;is Inindc'd to the witness 
with ii liibel on it, iind it was st'iiled, iUid the witness 
().') ])hu*(‘d it ill ii !oek(‘d eompartniimt, with other bottles 

tliiit Lyon had bron.ehl to tlie witness, and on the 9tli 
of F(‘brnary it w;is delix’ered to Dr. Spear at the laboriitory; 
thill r>rc('n iict'ompnnied him to I ho Fln'inieiil Lab- 

oj*;itorv. 

« 

With respect to (lovm’iimentflxliibit Xo. 5 the witn(‘ss 
testified tlnit it Wiis (h'liveiH'd to him on ih(‘ hth dav of Feb- 
nniry ]92(), by ae'mit l>i-(*(‘n, :ind tin' witness put thelabc'! on 
the bottl(‘ at tin* warehouse, iit his di'sk, iind si'iihnl it «ind 
then took it to tin' haboriilor}-, bnt ih;it tin* seiil which ap- 
])(‘ars on tin' liolih' now is not thi' sc'e.l which th(‘ witness 
])lac(.‘d upon it, iind tlie bottle Wiis delixT'n'd to I)i‘. Spinir 
ill th(‘ Liiboi'iitory, on thv* inornine- of Fc'bniiiry {)th, about 
9:30 or 10 o'clock. 

With r('S])('ct to (lo\ (‘rnment's Fxhibit Xo. 7, tln‘-witness 
ti'stilied tlnit it Wiis deiivc'ri'd to him liy (’:i])t. ]->nrlinii,‘ame 
on Febnnr.'y 17, 1920, :uid it Inns Ix'cn ki'jit in the locked 
compiirtmeiit, at tin' WiinOion^i'. 


Albert A. Spear tc'stilied thiit In' is :i cln'inist in'the Bu- 
inniii of Inti'i'iiiil Ib'Vi'iiiK', no ’point is nnuh' ;is to his (jiiali- 
ti(‘iitions iis ii cln'mist. 

With r('sp('ct to (loNcinmn'iit's Fxhiliit Xo. 1, tlu' witness 
testiti(‘d thiit it ciinie into his ))oss(‘ssion on February 9th, 
(h’livered to him by .Mr. Williams, hnbehxl iind sealed; that 
iifter h(‘ hiid nni'ixi'd this bottle In' broki' tlu' seal and 
nnide ii chemiciil iiinilysis of it. The following- (piestion was 
ther('n])on ])ro])onnded to tin.' witness: ‘Will yon state to the 
Court wind the analysis disclosed.'' tlu' defendant objected 
to this (piestion and it was imri'ed by tin' Court and comi- 
s('l, tlnit connsi'I for tin' Co\n'rnm(m1 would make liis offer 
of jiroof of tlu' iiindysis of tlu' sevc'rid siimples iind that the 
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(’oin’t would rule iii)oii this ol)jiH'lioii at iIk* close of tlx* 
cas(‘. 'rii(‘ witness furtluM* testified that (Jovenimeiit Kx- 

hihit '2 was delivered to him hv Mr. Williams on the fUli dav 

• • 

of' Fehiaiary; that (loveimment Kx'hibit a was, on this same 
dat(‘, delivered to him l)y Mr. AVilliams: that (lovernment 

Kxhihit () was delivei-ed to the witness on Fehniarv Sth hv 

• * 

Captain Ihirlinu-aimn 'rhei'en])on the followinu* <jiiestion 
was ])i-o])oiinded to the* witness; 

fid Will voii state to the (’ourt wliat tln‘ r(‘sult of 

V • 

yoni' analysis of those four bottles showed as to al¬ 
coholic contmit ! A. Fxhi])it Xo. 1. distilled spirits ot‘ ain, 
runs 40.-0 alcohol by volume—Xo. 2 is aiu, and luins 0(1.d. 
Xo. 7) is ain Od.d. Xo. d is ^iii dd.lb. 

“(J. Will you state wludher or not the contents of (*ach of 
thos(‘ boitles is intoxicatinu' li(juor fit for b(*veraii-e 'pur- 
] M)ses A. ^ es. si r." 

('rt^s-eNatniual ioji: 

'rile witness testified that he made clnmiical analysis of 
till* various sam})les on tin* same day that they were de¬ 
livered to him but that he did not know just the (‘Xact hour, 

but that he di<l mak(* it the same dav, and liefoia* the anaivsis 

• • 

was mad(“ tin* sam})h‘s i*emained on th(‘ work lieiicli in tin* 
laboi’atoi'v; that theri* ai'c* several cliemists tlu*re, that tin*!*!* 
ai’e other iieople in tin* same* room and tliat then* is no bar- 
ri(,‘r or aiiythin.u- to prevent other ])eo])le in the same room 
from ;Lr<»inu- to tin* table upon which the samples wen* ki*]>t 
b(*fon* b(*iim- analvz(*d. '’fliat after tin* anaivsis was madi* 
the samph*s w(*r(* k(*pt in tin* storeroom in the laboratory, 
and that Mr. Babbitt lias the kc*v to the storeroom. Tin* 
witin*ss testiii(*d that aftei* In*, tin* witness, had compl(*t(*d 
tin* analysis. In* turned tln*s(‘ bottles over to Mr. I>al)bitt on 
the same dati*. 

And ther(*upon tin* (Jovernm(*nt ot’fered in (*vid(*nct‘ 
(*xhibits 1, 2, 2, 4, b. d and 7, to the reception of which 
tin* (K*feudant obji'cted, but the court overruled the said ob- 
j(‘ction and admitt(*d tin* said exhibits in (‘vidence, to which 
rulinii* of the court the defendant duly noted an exception. 

And thereu])on tin* (lovernment announced its case in 
chi(*f closed. 

And ther(*u})on counsi*! for the defendant arirued a mo¬ 
tion to dismiss the bill on the CovermenCs case, and conn- 
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sol tor tlio (loveriimcnt argued tlie motion. At the close of 
said argument upon said motion, counsel for the plaintilf 
asked leave of Court to reopen plaintiff's case in order to 
recall the witness S])ear to testify what was done by 
()7 him witli res])ect to the seal; to this reciuest the de¬ 
fendant objected, and the ('onrt ruled that, the re- 
([uest was within the discretion of the Court and Ig-ranted 
said r(M}iu‘st, to which I’nling the defendant duly excepted, 
and thereupon the (lovernment recalled the witiK*ss Albert 
A. Spear, and over objection and excei)tion of the defendant 
he was })ermitted to testify tliat after he analyzed exhibits 
Xos. 1, *J, o and (i, the four l)ottles of gin, he ])laced a seal 
111)011 the bottles a seal assigned to Mi*. Mdlin a chemist as¬ 
sociated with the witness, and himself, and that the seals 
as a])peared on the bottle when iirodiiced in ('onrt wcu'e the 
same seals placed on there by the witn(‘ss, at the* Laboratory. 

The witness was then shown (lovernnieiit's Kxhiliits Xos. 
1, 2, o and (I and testilied that tlie seals therc'on Were the 
seals which the witness had placed upon said liottles, as 
]u‘ liad just testified, after he made the* analysis. 

(h*oss-examination: 

Tlu* witness testified that when he said th(‘y 'were the 
same* s(‘als on the bottles, he meant the same impression 
on the sealing* wax, that the sealing wax could lie melted oil, 
more* jhaceel on tlie beittle*. anel by using the* same* seal the 
same inpiressiein could be hael as neiw appe*ars, aiiel that 
the witness anel Mr. Edlin used the same* seal. Thereupon 
the Ceinrt maele the following ruling with respee't te) the 
said motions of tlu* de*fe*nelant. “'flie Cunirt : Xe>w, ge‘ntle*- 
ni(‘ii, in this e*ase* 1 am re*aely te) rule*, for be*tte*i* e)r for we)rse. 

I shoulel, of course, be much meire* satisru*el if I hael an 
adelitional week on it anel we*re able te> write* an eipinion, 
because it has been thoroughlv examine*d into bv ce)unsel, 
and it was well argued, and the cases are so numere)us that 
an opinion would be more satisfactoi*y to me* anel maybe 
it woulel also be more satisfacte)rv te) ceiunsel. 

In the first ])lace, in re*garel to this Furle)ng case, with¬ 
out ge)ing into detail in regard te) what it says, 1 think the 
case is similar to this one. ' 

()S Afi*. Wampler argued that the sentence, ‘Tli(*y im- 

meeliatelv rushed into the* buildinu-' means that the 
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two to whom llioy Ii;ul hipaIo llio sak*, rnsliod into 

the l)nil(rm,Lr, hut that is not tlie usual eonstriietion. ‘They' 
refers to tlie last antecHHhmt. and I think that refers to tlie 
aii'eiits who wtU'c waitinir on tht.* outside*.—tliat thev rushed 


I should like* to take* the* time* to e*xamine this e*ase, and if 
it we*re* a Disti'ict (’ourt case*. I shf)u]el e‘Xamine it moi-e 
thorotm-hlv and it is vi-i'v iMissihh* that I minlit elisairree with 
it, ])ut, I say, whe-rc you have* a (’ire*uit (’e)urt e)f A])])eals 
e!e*eisi(ui in e»i-eie‘r to ke-e-p unife>rinity in the* Disti'iet ('ourt, 
that those* ouyht to follow it, so em the* authority e)f the 
Furle)n_ir case*,— Kiiiloiiu' au'ainst the* rnite*el States, 10 
Feele*ral (l2nel) 4!r’h I am heh<l that the* arrest of 

the* ele*fendant Iieu'e* was a lawful arrest, anel that whatever 
toe)k ])lace* a.fte*rwarels in the* way of a se*arch feu* mark(‘el 
money or feu* liepioi* was a lawful thitm- to elo. 

Xe>W. We* e*(»me* to tile (plestioll «U‘ pfoetf etf the* eonte*ntS of 
th(*Se* holtIe*<, aliel (if tin* fOl!Slele*fat ioii of the* (jue*stiou 
whethe*r or not tln-y had hecii siiiVicie*!!! ly ;ie*e*e)unte*el for as 
to po<se*ssieui up to the* iimr when they Were* pi*oelne'e*d he‘re*. 

1 think they were*, and 1 liiinlw at lejist, the* possessie)n 
was sunie*ie*ntly ae*(*onnted feu*, and that the* l..oftus e*ase,— 
Loftus a.uainst tin* Distrie-t oi‘ ('ohimhia, -71 Fe*ele*ral TJ7, 
is 1 ) 1)1 applie*ahh* to this <-ase, l)ee*an>e* Mr. dustie*e Hit*/, wile) 
sat in the* Court of .\pp**a.!s ihe*n saiel: 

‘'rile* e*uslody eif the* hot lie* diii-liiy,- that leuiy,' inte*rval, 
nam(‘ly IS months, was not acconnte'd for. It had l)e*e*n 
opene*ei and re*e*orke'd. ’flie're w.is no proof to she)W that 
e‘ith(*r at the* tim<* of its alle*u\*d pni*ehase*, or whe*n it was 
pi*oelu(*(*d l)e*feu*e* the* jni\\'. it e-ontained whiske*y or e)the*r 
alcoholie* drinks,—e'X’ieh-ne-e*. ie‘u-aliy s!nhe*ie*nt to show that 
the* hottle* at the* time of its ])ure*hase* eliei e*ontain ale*oholi(* 
lieiuo’.' wliie-h wa.s (‘sse*ntial te) eonviction.’ 
dt) Of e*ourse*. it is prove'd here*, that, is, the*re* is e‘vi- 

ele*ne*(* to pi‘o\*e* that all of the*s(‘ i)()tth*s whie*h have* 
keen aelmitted in e*viele*ne*e did e*ontain intoxicating,* liepior, 
anel, without u-oiiii;* throimh tin* (h*lails of the* te*stimonv 
of how the* l»e)ttle*s we'i'e* handled from tin* time* tlu*y were* 
either l)ou.i>*ht or take*!),— in the* (*as(‘ of the* twe) l)ottl(*s that 
were in the tahl(*s.— I elo not tliiiik tin* (Iovei*nment is (*e)m- 
])elled to show hy ])ositive testimony that the contents wore 
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not ililTorent than when ])ro(liK'ed liere, or rather, that they 
liave to show that they were not tampered with,—that is, 
the contents of the bottles,—during that interval. 

Foi- instance. Officer Ihirlingame says he got them and he 
turned them over and took them to tlie chemist, or what¬ 
ever he did say,— I would not undertake' to relate all of the 

lestimonv. 

« 

Xow, they got to Dr. Spear who did sr.y that he analyzed 
them, and then lie turned them over to 2^1r. Babbitt, who took 
them and j)ut them into this room of which he had the key. 

I think if the testinionv had inmiained in that state there 
might be sonu* (piestion whether or not this case of Loftus 
did not ai)ply. 

Dr. Spear wcuit on tin* stand this morning just before 
we adjouriK'd and saitl that the bottles bore the same seals. 
It is true that Mr. \Vam])ler on ci*oss-examination asked 
him if h(‘ did not nu'an that the inipi'ession was, the im- 
];ressi()n of tlu' seal which they ust'd foi* that ])urj)ose, and 
h(‘ said tliat was ti*U(‘, so that, anybody can chi]) ;off that 
sealing wax and put sonu* fi-(‘sli hot wax on and make the 
sanu* iin])r(‘ssion, that is ])(*rfeclly possih-h*, but he also testi- 
lied that he and sonu'body c'lse, whose name 1 forget now, 
his associate chemist, had iiossession of tlu* seal, and there 
is nothing to show that .Mr. Ihdibitt had ]>ossessioh of the 
s(‘al or had ac'cess to it, so that he, in tin* time* it ])assed 
from Di-. Spear to him might hav(‘ I'cmoved the, sealing 
wax, oi- what(‘ver it was, and tamper(‘d with the contents 
and i*(‘sealed it and put llu* stamp or seal on it. So I think 
th(*i*(‘ is enough continiuuis ])()ss(‘ssion without any evidence 
of anv changi* to warrant (h'living tlu* motion to 
70 strike* out that (*vi(h‘nc(‘. 

Xow, W(‘ conu* to the matter of tlu* search warrant 
and its sufticiency as showing ])i‘obabh* cause* fe)i- believing 
that the*re was li(|Uoi' on the ])i'emises at the time thh search 
warrant was issueel. 

Of coui'se. I kiu)w the* Distrie-t Oe)urt' have* eliffei'ed widely 
aheiut tlu)se* things. I am not certain that the (hreuit Courts 
have* elilTe*i‘e*d te) any such extent, oi*, iiuleeel, that there is 
any real elifference be‘tween the CiiX'uit Coui'ts’ decisions. I 
have not had time to look into them. 


S “doSQa 
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nAi:i:v :\rAY.\'.\i.'i) vs. 


I was i 111 }>i‘(‘ssi‘(], and still ain. with what was said hy 
Jiid.ii’c Aiid(*rs<>n in tin* I'drst (’ircnit. a vtnw caind'nl, ahh*. 
iVarlcss jnd,i:<‘. and it niii;‘ht he that if tlin intin'val h(.‘tw(*c‘n 
tlu* tinn*. in that case, when th<“ al'liant niad(‘ his purchase*, 
or whatex'er h<* <lid in the dniLf store, and tin* time* of his 
niakin.i:' tin* arii<lavit. had heen a shortc-r int(‘rvai. that diid.ii’i* 
Andcr><»n would hav(* found diffi'rciit ly. 

At anv i*atc, tlici-c i> a verv short intci'val of time h(‘r(‘ 

• • 

in this partionlar ('.‘ise. hceansc the al'iidavit upon which the 
s(‘areh wai*rant was i--ned was made* upon tin* saint* day 
as that upon whi<'h the pnI'di.-iso was made. It dot‘S not 
show exactly what tin* time was, Imt it was that sanu* day, 
and, in npholdiim- this wa.ri'ant as hciim' hast'd upon reastm- 
ahle .m*onn<l for oclit'f that t!n*re was litinoi- there*, I am 
followin.i:’ the ca^i* of .Mnrhy au’a.inst tin* I’nited State's, ‘Jnd 
Federal, L’nd Series, ('irciiit ('onrt of A])]>e*als,—hy the* way, 
I have just notict'd that, foi- tin* first time*, ‘I’hrst Fiivnit' 
in tlu* d(‘ci>ion of which ca>e JndLie ,\nele*rse)n took pnrt.. 

.Mr. W'amph'r: Wdiat pau**, yoiir Honor. ])leas(*.' 

The* ('onrt : k'ifty-six. 

Mr. W'ampler: Lhid I‘'ederal. ihid s(*rie*s.’ 

The* (’onrt : ^h*s, pane 5<>. f'or the* first tinu* I now neiticc* 
that it was tin* f'ir.-t (’irciiit, and that Judu-e* Ande*rson sat, 
and. in that e*ase tin* point was imnh* upon a motion to (juash 
the >earcli warrant- and snpjtress the* e'vidence* eon- 
71 taiiu'd tln*r(*mi<ler. on this u’ronnd. hecansc* an nni’e*a- 
>onahle leimth of tinn* elaipsed hetwe(*n tin* allcii’e'd 
vieilation con>titntinu‘ prohaihh* caiix* and tin* dat(* e)f tin* 
S(*arch wai'rant, and thi* date of the se;irch and se*iznre*, the 
allcLi'e'd \ iolatlon heiim'on the’J.'h'd of ()cloh(‘r. IDllLh and tlu* 
date* of tin* search warrant (Ictohei* ili, and tin* date* 

e)f the* sejirdi a.nd sei/.nrt* ( )ctoher .’ll. l!<l^l!. 

Now on the first point, as to tin* nni'easonahle* leii^uth of 
time* he*tw(*e‘n the violatioii which was tin* basis for heliev- 
iiiii' that th(*re was prohahh* can>e. the court at paue* 57 
says: 

‘In tin* affidax'it tin* aj>]>ilca.nt foi* tin* warrant state*d he 
Intel made* a p<*r>onal \ isit to the (K'tendant s saloon on the* 
ii'retiinel tloor of dwellinn' .'ISf Mineral Sprint;' -\ve*nue*, on 
October *Jd, wln*n In* piire-hase'd a drink of be*e*r which 

e'ontaiiK'd mom* than one-h;dl ot one p(‘r c(*nt e)t ah'ohol. fit 
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tor l)everai»‘e purposes, it appears that lour days'later he 
applied to the ('ouiinissioiKu* Tor and obtained a warrant. 
As the allidavit dlsclosi^s that the p!ae(* wlun^* he hoipu’ht 
tlu‘ lifjiior was a saloon, we think tlu‘ ('onnnissioner inii*‘lit 
rc‘asonal)ly inl\‘r tlunHh’i’oiii that tin' saiiu‘ liiu‘ of hnsiness 
was (‘ondnerted there four days lat(‘r, when the applieation 
for th(‘ wai-rant was nnnh*.' 

Xow, of course, thein* is that distin.miishiiii;' f(‘atnre in this 
case that th(‘ place was a saloon, hnt I do not think that that 
is a distinction which inakc's a dilT(‘renc(‘. so I am .ifoinii* to 
uphold th(‘ warrant. 

I say, simply in ])assiii.u-, that it has always heeii a mystery 
to me and it has hetm to other jndu(‘s Ikuh' and elsewlnna*, 
that the jxn'son who .li'oes to obtain a wari'ant doc‘S not mak(‘ 
the l)(‘st case that h(‘ can. 1 do not want to say any moi't* 
about that. It is pei-feoil\' ohxions from what ;1 know 
about this (aisi* now, how mnch hc'tt'U’ and stroiii^in* a case 
he could have made* than he did mala*. Why theyalid not 

do it is a mvsterv to nu*, and W(‘ have to sit here and take 

• • 

thrc'e oi‘ foni* hours. — I am not ci'itici/an.i;' tin* len.iitlrof tinu‘, 
h(*canse this niatt(*r is important,—hnt, nniu'c^essarily 
T'J take all that tinu* on an ai’ii'imu'iit, whc'n a simph* 
stat(‘ment of the fact would probably i-(‘move all 
ii(*(‘essity for ar.unnu'iit. I do not understand that at all. 

Xow, Mr. Wampler makes anotlu*!* point as to it not being 
shown that Mr. Maymird was in ]»ossession and control ol* 
these ])remis(*s oi- of this li(|noi' that wa^ found in the table*. 

It would 1 k‘ foolish foi* me to try to go over all the* testi¬ 
mony verbally, and I could not nnderta.la* to r(‘niembei‘ it 
all, but there* are sonu* sali<*nt f(*atnres about it.—that the* 
(ii*st ])nr(*hase* was madi* and then this snbseiiucnt pnr<'has(*, 
aiiel all the)se* ciremnistancc's and tin* circnmstanee*s tliat wh(‘n 
(k)rn(*tt nndertoolv to re*ad the wai’rant, Mr. Ma\’mirel said 
to him, ‘Let ns ge) in the* back.' 

If Ik* had not be*e*n in possession, why did la* not say, 
‘There is the* boss,' oi- ‘The* boss is not h(*re*, wh(*n he* com(*s 
ye)n can read it to him,' but all of those* things tog(*th(*r. ])lns 
this e*()nve*rsation which took p!ae*(* b(‘tv,'e*en the* <h*le*nelant 
here and Laptain 1 >nr!ingame*.— Ibirlingame saying, ‘I 
thought ye)n eliel not have* any.' and the* <le‘}e‘nelant saying, 
MVell, if I mnreloreel a man ve>n wonlel not ex])e*ct me te) come 
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;ui(l loll you ;il)()Ul it/—tlio direct implication and inference 
to l)e drawn from that,—wlietlier it was a joke or not a 
joke,— I am i^iad to say tli(‘y were all .uood-natnred, there 
was no I’on^h-lionse .n'oin.u’ on there,—the impru'ation of 
that was—while this licpior is niiin*, 1 was not i*‘oin.iLi' to tell 

YOU ahont it. So, I denv the motion to strike out the evi- 

• • 

dence consistin.n" of tlics(* bottles, likcwist‘ to strike out the 
(*videnc(* consistinu' (h' thos(‘ two hills, ami rule that the 
search wari’ant was issne(l on pi'ohahU^ cans(‘. 

Anothi‘ 1 ’ mattm'. as to tin* (|n(*>tion as to wlum the (hhVmd- 
ant was nndc*r ainx'st. ()f course, a man is niuhn* arrest 
when he is put under I'estraint hy a j)olic(‘ ol'ticei’. The 
]>olice oflicer dot*s not need to say, * I take yon in my mistody 
and I hold yon,' It was Cornett. 1 think, or if it was not 
(’orm‘tt. it was >omel)ody e!s{‘ who said.—y(‘s. it was 
('ornett who niideiMook to read 1 hr s<‘arch wain'ant,—he 
said, ‘ W'e went into tin* hack rooni. ami I told hitn to stand 
there.' il(“ was then nmlei’ arre>l. 'I'lial was a re- 
7.”> strainl: that aimmnls to an ari’est. ami if there* had 
he<*n an ai'i‘c*st without prohahh* cause. I mean if there 
had Ikh’Ii no prohahh* cause* for t<*!rni^' him to stay where he* 
was I think in any a('tie)n feer dama,ee*s. hase‘el n)>on what 
elid take* ])lae*e*, the* ce)ni’t we)nlel he hound te) instruct the 
jury that tlu‘y mi^ht ce)nsiele‘i* the* te*llin.n- e)f him te) stay 
the*i‘e* as pnttin.u' him nneh*r arr(*st. 

Se), .Mr. Wainple*!- will have* tliose* i-nliii,us ami he* will have 
an e*.\e'e*})tion te) e‘ae*h ami e*ve*r>' e)m* as the*y we*i'e* inelicate*el 
se*riatiin. 


.Ml’. \Vample*r: .May we* make* a niotie)n te) elismiss the* in- 
fe)i’matie)n ami have* ye)nr IIe)nor rule e)n that 

'rile* Ce)nrt : Well, .Mr. Wampler, 1 really eh) ne)t think,-- 

e)f e'onrse*, von mav arune it if ve)n cheieise*- 

.Mr. Wam])h‘r (inter])e)sinii-:) I eh) ne)t care* te) ar;.ine it, 

vonr IIe)ne)r, I me*re‘lv make the me)tion. 

• • 

The* (’e)n)*’.: Ye)n mav make the* me)tie)n ami I eh*nv it, ami 

• • 

yon may take* an e.\ce*ptie)n. 

.Mr. Wamph*!*: Yes, sir." 

I'efore the trial e)f this case ce)mm(*ne*e*el, the* ele'f(*nelant 
move*el the court to <iuash the* se*arch warrant herein, and te) 
sn])])ress the* use as e'vielence a;iainst him of the money 
take*!! fre)m his ])erson anel of the two he)ttles wliich wei’c 
fe)nnel in the kitchen table elrawei’. 
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The C'oiiii overruletl these motions u})oii the ^^roiiiid that 
the petitioner, in his motions, had failed to alleg-e or show 
that it was liis ])ro])erty that was the snipeet of the motion 
oi* that liis riu’hts had hcnni in\'aded. 

Kruhncc DU Itrhalf of Dcfcurldiif. : 

And thereupon th(‘ (hh'eiidant inti‘odne(‘d the following 
witnesses who gave tlu‘ following testimony: 

*r^ » « 

Charles L. Parks: During tin* months of January and 
Fehruary, lh2(), tin* witiu'ss lived at Staunton, Va., has 
known the defendant for ahoiit Id vears. That af)out the 
latter ])art of January tlu* \\ it ness had decnded to dis- 

])ose of his business in tlu‘ valley of Va., his business being 
that of a Inneh room and soda f<»untain. eondneted in the 
St<)iK‘wall .laeksoii Hotel, and the witness wi-ote tlu‘;def(‘nd- 
ant with la-gard t(* pnreliasing a restaurant. Th(‘ 
74 witness writing from Staunton, Va., to the defendant 
in Washington, 1). (’. J'lie witiu'ss incjuired of tin* 
defendant the ])ossibiliti(‘s of engaging in tin* luiiehroom 
business in Waslhngton and reeeiv(*d in r(*]>ly to hiS letter, 
a lettei* from the (h*fmidant and as a result of the eorrc- 
s])ondenee the witn(‘ss nunh' .an <*p)poinlment withltlu* d(‘- 
fendant to metJ him in Kiehmond, Va., on h\*b. dth, and the 
witiu‘ss did meet tin' (h'fendant on F(‘bruary dth, in Kieh- 
mond, Va., about 11 o'clock A. .M. at tin* .Mur])hy ]Iot(‘l. 
Aft(‘i- convcu'sing with tin* defendant at sonu' hmglh, the 
witm^ss attemh'd to soin(‘ pri\’;'.t(‘ business and met the de¬ 
fendant again at d F. M., lati* that aft(‘rnoon the witness 
and the defendant left IHehmond, \'a., and Jirrivtal in Wasli- 
ingtoii at 11.JO oi- 12 at night, tin* witmass sp(mt tiie night at 
the (hd'endant's honi(‘: Mi’s. Maynard, tlu‘ wif(‘ of Jhe de- 
tdnidant was at home, and th(‘ <h‘fendant awakeiual Inn* upon 
his an-ival at tin* hous(‘. 'flic bJlowing Februaiw Gth, the 
witness hJ't the honu* of tin* defendant in company with the 
detdmdant about 7 o'clock and went to the* Ma])l(‘ Inn Cafe¬ 
teria, arri\‘ing tluMa* about 1 :'M), and tin* wiln(‘ss remaine(I 
in th(‘ cafeteria until about 11 A. M. wlnm the defendant 
took the witiK‘ss to ITiion Station wlic^re the witiu'ss’caught 
a train for ('’harlottsville, Va., about 11 :ld. Jdiat the wit¬ 
ness and the defendant left th(‘ .Ma])h‘ Inn ("afetoria about 
10:30 A. M. on the morning of F(*bruary Gth, to gP to the 
I^nion Station. 



hai:i;y mavnakd vs. 


'rii(‘ \vitii(‘ss tc‘stific‘(l that in Mayiiai’crs first l(*tt(*r to him, 
he infoi-iiK'd thv witness that tlio ])la(*e at which lie was 
workinu' was for sah‘. 'Diat the purpose of haviiiii’ the (l(‘- 
feiidaiit m(‘et liim in I\ichmond was to discuss the ]'>ossil)ili- 
ti(‘s of tln‘ ])ni'chas(‘ of the n*stanrant in which .Maynard 
was workinu-. 'fhe witness fixes the date when lu‘ met .Mav- 
nard in Richmond, Va., is ])(‘canse of tlie aj'ipointment he 
had witli a man in that city, and the next day went on tlie 
Sonth(*rn Railroad as far as (’harlottesville, whei'e he 
changed to tin* rh(‘sa])eake and Ohio Railroad for Staunton, 
Vi\. 'rin* witness t(‘stifi(*d that he spent just a f(‘W minutes 
with Maynai’d at Richmond and then went and saw 
To his other party, and met Maynard again at o o'clock 
at tin* Ilotol: that he did not talk w’ith Maynard 
al)ont this proposition hut l(‘ft that night to come to Wash¬ 
ington and })]*o('(‘e(h‘d to .Maynai'd's home*: witn(*ss did not 
know wh(*r(* Maynard's home was did not know the nanu' 
of tlm a})artment, did not know what streets it was hetw'een, 
did not know what str(*{*t it was n(‘ar, hnt did know In* W(‘nt 
out 14th St rt'ot. 


John R. Wallace: d'hat he lives in Washington, is in 
tin* rc'al (‘state business, has livi*d in Washington about 

live vears and that his office is locat(‘d at 1415 Kve St. X. W. 

• • 

d'hat he knows tin* d(‘f(‘ndant, and the first ])art of February 
he went with tin* def(‘ndant to Landover, .Md., to tin* 
honu* of Mrs. llamh*t. d'hat tin* witness met the d(‘fendant 
and startl'd for .Maryland about o P. M. Met him at tlu* 
^Ia])h‘ Inn Fafeti'ria. That at the farm at Landover, IMd., 
witiH'ss saw .Mrs. Hamlet and the witness and the d(‘f(‘ndant 
l(‘ft the farm aftcu" fiv(‘ o'clock, around about a (piartiu’ afti'V 
iiv(*, and rc'turm'd to the .Ma])le Inn Cafeteria arriving tlu'ri* 
about six o'clock. In ri'turning the witiu'ss and tlu* (h'fmul- 

ant drove* down loth wSt. to Kve St., east on Kve St. to an 

• • 

allev half wav b(*tw(*(*n 14 and loth, and tlu'U turiu'd north 

* • 

throuiih tlu* all(*v to the ri'ar of the cafe. As the car turned 

into the alh*v fi*om Kve St., the witness saw Mrs. Rod(T(*n 
* • 

and a fri(*nd of hers, Mrs. Shea, they were at the corner of 
tlu* alh*y just ready t<^ turn into the alley, they w'ere walk¬ 
ing, and tlu* d(*fendant spoke to the ladies. The car was 
sto])]H*d immediately in the rear of the cafe, and the defeiuL 
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ant and the witness proceeded in the rear door, and pro- 
ceed(‘(] into tlie restaurant to the front ])art and aud the 
defendant went immediatelv to the cash rei>:ister to cash a 
check for the witness for $25.00, and the defendant made 
some change out of the casli rei>-ister and put some money 
in his ])ocket and gave the witness some money. The 
defendant went to the back, into the kitchen and it was just 
a few minutes until lie reappeared into the front ])aft of the 
restaurant, back of the counter, he had on an apron, 
70 and no coat on. Jn.st as the defendant ap])eared 
behind the connteT, coming from the real’, from the 
kitchen, the witness observed some officers enter by the 
front door and go straight back to the counter where the 
defendant was standing. The wi^/Zess estimated it was live 
minutes from the time he and the defendant entered the 
cafe from the rear door until the officers cam(‘ in. , 


(h’oss-examination : 

The witness testified that upon reaching the cash reg¬ 
ister the defendant said to him that he was busy then and 
that the witness could fix tlie ch(‘ck up later on, and that 
tlie witness did not give defendant any check, lint that the 
witness oliserved the defendant take sonu* monev out of the 
cash register, gave to the witness $2r),()() and saw liim jilace 
some money in his pocket, rjion entering the cafe there 
were jieople in the kitchen and also peo])ele in tlie front 
])art of tlie restaurant. Asked how he fixed tlu‘ time at 
which they arriv(‘d at the restaurant, the wZ/iiess t(*slified; 

“\Vi‘ll, when W(‘ came in, there is a clock right th(*re on tlu‘ 
wall, and .Mi’. Maynard said he was right busy, it was 
just dinner time. In fact, on the way in .Mi’. .Maynard 
had remarked it was late getting back, that six o'clock 
would be his busv tim(‘, and if 1 remember correctlv he 
made some remark about sletiping on the gas to get back. 
And then when I asked him about tin* check, he said ‘Don't 
bother about the check now, T am too busy; you can (ix it up 
later.' 

That Mrs. I'odden, the lady whom the witn(‘ss had seen 
at the alley on Kye Sts., came in just about tlu' timc‘ the 
officers came in, Mrs. Roddcni and .Mrs. Shea came in 
through the back door, the same door through which the 
witness and the defendant had entered. 


rrAi:i:v mayn'.\i:I) vs. 


'rii(‘ wiiiicss wns asked wlietliei- lliei'e was any oilier man 
in cliarux* of tin* ))laec* when he and the defendant entered, 
and lestilied thai he heliex'ed .Mr. Kelley came fi'om the 
hack, from the r(‘ar. fmm that ])art whieh would he the 
kitehen. 

'fiiat theiA* is only oin* eiiti'anei* in the rear. 

77 'I'liat the witness (iid not u'o into the kitehen dur¬ 

ing- the time the ofrK'c'i’s wei’(‘ tliei’e, and heard none 
of tlu* eon\a‘rsation h(‘tween tin* ollieers and the defendant. 

'riu* witness testirK‘<l tin* only way he eonld li.\ tlK‘ date 
was h(*eans(‘ it was tin* sann* eV(*nin.i.r that tin* .Ma])le Inn 
(’af(*t(‘ria, was raided hy the Police. 'Tin* witness fnr- 
th(*r teslilie(l that as Ma\'iia]‘<l was sta’idin;Li' at tin* door, the. 
(Hie hehind tin* e(*nnter h*adinu- into the kitcln*n. he noticed 
tin* oflicers, come in; In* thinks tin* lirst man In* saw was 
a litth* man and that this man said s(nnethin.;:: to .Mr. May¬ 
nard: that Maynard was iln*n slaiidiim- not far fi'om tlu* 
cash reii-ist(*r, he was hi*hind tin* connt(*r and tin* cash 
i’e.ii'ist<‘r is on tin* mnl ol' tin* counter: that aft(*r the oHict*)’ 
said a word oi- >o. Mi*. Ma.yn:ird went l>ack into tin* kitchen: 
that tin* witno.^s wa.s tiien standinL;- ahoiit tW(*nty-live fe(*t 
from tin* oflicers: that the witnoss thereaft(*r i-(‘mained in 
tin* front ])art of tin* store. 

Terry A. Rodden: 'I'ln* wiiin‘>s Lyons was ask(*d to stand 
in the (’oiirt room, and this witin*ss I?od(h*n was ask(*d 
to look at him and statt* whetln*r In* (‘Ver introduced the 
defendant to Lyon, and n‘)»lled that In* did not, that lu* did 
not know L\’ons. that he never saw him In'forc*, and that 
he had in*ver h.ad a word of eonV(*rsation with him. 

And tln‘i‘(*n{)oii tin* witin'ss was .-hown a ])a])(*r which 
In* tcstilied ;is sin'in-d hy hinis(*if. and whieh In* saw sii;-iu*d 
hy the (’afritz ('o., and tl!eren)>on there was receiv(‘d in (‘vi- 
deiicc* the said pap-er, which is a lease for ])r(*mis(*s 141h 
K St., tin* loW(*r riL:-ht h.and hasenieiit. the .Ma])h* Inn (’af(*- 
t(*ria, h(*tw(*(‘n tin* t’afi-ilz compan\’ as L(*ssor and tin* wit- 

in*ss T(*rrv Uodd(*n a< le^so* for tin* term of lhr(*e vears, 

• • 

and which h*ase heai's dat(* on tin* loth dav of Jannai*v 

• • 

19:24, hetwi*(‘n tin* Moi'ris (’afritz (’om])any, j)arty of the 
lirst ])art and T(*rry Loddeii, p.arty of tin* second part, leas- 
intr tin* ])i-i‘mises 141(1 K St.. X. W.. Washin^ilon, J). C. for 
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tlie term of throe years, to eommeiiee with the loth day of 

June 1924, and to end on the 14th day of June 1927, 
78 for the sum of $2,400 ])er year. 

(’ross-examination: i 

Over the o])jeetion of the defendant and subject to his 
exception, the witness was asked whetlier or not he was 
a ])artn(M- of the defendant on February 6, irr2(),^or Feb¬ 
ruary 5, 192(), in answer to whic'h (juestion, the witness said 
.Mr. .Maynard work(*d foi- nn*.' 

Tlunviipon tht‘ Court said to the witness ‘That does not 
aiiswcn* th(‘ (jiiestion. answer lln* (luestion straiii,’ht, were 
you or wei'e you not his ])artn(‘r.h A. ‘y(‘s, sir.;' 

Q. ‘On Fc‘])rnai-y (>, 1920/' .\. ‘Yes, sii*.' 

Tli(‘ ('ourt tlum ask(‘d th<‘ witness: ‘Is that ])usiness con¬ 
ducted tliere.\. ‘V(‘s, sir.' 

And tliereu])on over tiie obj(‘clion and e.xception of the 
defendant, the witness t(‘stifi(*d that on F(‘l)ruary Kith, 1926, 
tliat lie was a ])artn(‘i- of the (hh’endant in th(‘ liusiiu'ss con¬ 
ducted at the .Ma])h‘ Inn OaO'teria. 

Mrs. May B. Maynard: Tliat sin* is the wife* of; the de¬ 
fendant, knows .Mr. ('harh's Parks, and that the niglit be¬ 
fore the defendant's ])Iace in Febi-uary was raided ^Ir. 
Parks spent tin* ni.u’ht at ]i(‘r house. 

(’i-oss-e‘xaminat ion : 

Tlu' witiu-ss lestili(‘d that she* iT‘si(K*s at 14J7 Sjii'ini; 
lioad, on tin* lii-st floor of tlu* apai1m(*nt. \Vitn(‘Ss testi¬ 
fied that on tin* Friday (h‘fen(lant l(*ft to to Richmond, 
Va., In* left th(*ii’ honn* b(*fV)r(* (‘ii^’lit, that sin* //r/ n]) (*\'c*ry 
moi-ninir at eiyht o'e'lock. 

Charles R. Biondi: That In* is in the wholesale meat 
business locat(‘d at 210 9th St. Oentc*!* .Market, knows the de- 
ft‘n(lant for about 7 y(*ars, and in tin* (*arly part of 1926, read 
in tin* n(‘ws]lajiers abotit tin* .Ma])h* Inn Oaf(*t(‘ria bein<»’ 
taid(*(l, it w;is the first jiart of tin* wec'k, either .Monday or 
4'u(‘sday, and r(*m(*mb(*i'ed that In* had s(*(*n tin* d(4*(*ndant 
(ni the ])recerdinii- Saturday wh(*n In* canu* to the .Mark(‘t to 

9—15:39a 
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order liis S;itni‘(l;iy niid Siiiidny >ii])j)li(‘s. He was lliero 
alxnit 11 A. M. 'rile witness iiieiitione<l tin* fact ot* hav¬ 
ing- I'ead adonl lie* raid in the newspapi'rs, and tlien i‘(‘- 
eal!(*d the j)!'ere< diim' Satiii’dax' nf ha'.'inLr seen the (hd’cnid- 
ant in the Market al>ont 11 A. M. 'I'lie witness was 

7h asked whetlnn- he ialk(*d to tin* defendant aoont: 

• 

the raid, and re|)!i(‘d that he had, that In' stat(‘d to 
tile (hh'eiidant that h(‘ had st'tni a hi*:: ]>ieee in tlu‘ ])a])(‘r 
ahont the raid on Saturday, Saturday's (K-eui-rcniee. and 
that tin* (h'l’inidant lainjlicd and said tlieia was nothinu' to it. 

('ross-exaiFiinat i<ni: 

'rh(‘ witin*ss t<‘stil!ed that he di<l not no around and take 
oi'dei's at tin* var’ions places, hnt that he used to do so: that 
his cnstonno’s come to his ])lace ot* hnsiiu'ss: that it was 
det'endant‘s cnstoni to eoni(‘ to his jilaee of l>nsim‘ss (‘V(‘ry 
Saturday: that In* had been doinn hnsiin-ss foi* tin* ])ast six 
or seV(‘n years. 

Rachel Hamlet: 'rhat she livi-s at Landovei-, Md., on a 
farm, is a widow, and has known the defendant for ahont a 
year and a half ei- two yca.rs. 'That the witni'ss r(*ealls the 
d(‘fendant hoinn at ln'r home tin* lii'st ])art of the y(‘ar to- 
n(‘th(‘i' with Ml-. W'allace. that she is nnahle to fix tln‘ dat(‘, 
hnt that she heal'd oi" the fact of tin* cafet(*ria lieiiin raid(‘d, 
ami with res);eet to the day when it was raided, the <lef(‘nd- 
ant and Wallace wer** at her/ home on the afternoon of the 
day upon which the raid took place*, and tln*y W(*r(* tlK*r(* 
ahont 4 or 4:.*in in tin* afi(*rnoon. leavinn th(*re* ahont live* 
e) h-loe-k. 


('ross-(*xaminat ion : 

'rile* witne*ss te*stitie*d that Mr. Wallae-e* ha<l h(*e*n tlu*re‘ e)n 
niim//e*re)n>: oe*e*asie)ns with him In/fen-e*. that thi*y nsiially 
came* e)n Satnrelay. 

Sadie J. Rodden: 'hhat dnrinn tin* month e)f Ke*hrnary 
lh2h, sin* wa.s (*!nphiyrd as cashier ami hookk(*e*pe*r at tin* 
.Maple* Inn ('ai‘(*t(*ria. 'I'hat on tin* .")th and (‘»th elay e)f r\*h- 
ritary lt>!2h. six ]»eoph* w«*r(‘ (*mpIoy(‘(l to work in tin* kltcln*n 
in ami ahont tin* restanraiit and kitchen eif the* .Ma])h* Inn 
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(’atVtoria, s()nu‘ of tlu‘m dish wasliors, oooks and has l)()ys. 
ddiat the Avitiu‘ss knows tht‘ location of a tahh‘ in whicli some 
ii’in was found on tin* occasion of the raid on Fehiaiarv (hh, 
and testified that that tahh* was in the kitchen, or the same 
i’ot)m in which tin* |)(‘ 0 ])h‘ workc'd, that it was a table which 
was used foi* makin.u- salad, and for cnttin.ii' hi*(‘a(hand ])!(* 
and other such thinirs. 

That tin* witness entei-<‘d tin* cafet(‘ria while the 
SI) oflicc-rs woi’e tln*i*<* on the (ith of Fi*hrnary, junl that 
just l)(‘for(.‘ (*nt(‘rin.i;- tin* cafet(*iMa, tin* defendant and 
Ml*. Wallace* ])ass<*d tin* witness who was accompanied hy 

•Mrs. Sln*a at tin* mouth of tin* al!(*v, on Fve* St., l)(*tw(*c*n 

• • 

14t]i and loth, tin* car in which tin* d(*f(*ndant was ridin.u* 
])roc(.*c*d/////.s- north, through tin* alh*>'. 'Tin* witin‘ss was on 
ln*r way to tin* cafe*, and afte*r tin* de*fe*ndant and Wallae*e* 
])assed the wilne*ss and .Mrs. She*a, ri^iit at the* siele*walk ein 
Fye* St. at the* o]>e*nin,u' of tin* alh‘\’, tin* witin*ss and .Mi's. 
Shea continne*d walkinic tliron.u’h tin* alle*y to the* e-afe*, whie'h 
t*ace*s eiii I\ St. on the* alh*y, and e‘nte*i‘e‘d tin* e*af(* hy.the* re*ar 
eloor, throim'h tin* kite'ln*n. Sin* e)hs(*i*ve*el that there* w(*i*e 
se*ve*ral me*n in tin* kite'ln*n and a man was .u'oin.if in the* de*- 
fe*nelant's ])ockets. 

The i*ear elooi* to the* e*afe*, usually i*emains ope*n, and a 
numher of custome*rs (*nt(*r the* e*afe throim-h the* re'ai* elexir. 

On the day h(*fore* the* raid tin* de*fe*ndant was eiut of the* 
city; the witne*ss was at the* store* fi*oin 7 :d,() .\. .M. until 
h;‘>0 e)i* 10 P. .M. e)n Fe*hruary oth, anel the* elefeiidant was 
not at the* store* dnriiii;- the* time* the* witne*ss was the*re*. 

The* witness kiniws Mr. (’harle*s Parks, anel on Saturelay 
mornin^u', the day of the* raiel, she* saw .Mr. Parks in the* ]*os- 
taui'ant anel that Parks left tin* re*staurant l)e*twe*e*n 10:00 
an<l 11 in e*ompany wit li t In* d(*f(‘inlant on Sutiii'day niornin.ic 

the elav e)f the* raid. 

* 

That the distiiiu'e from Fye* St. thi*e)U:L;-h the* alle*y to the* 
rear of the ste)re is about the elistance* of a citv l>loe*k. 


C’reiss-examination : 

Witness testified tliat she* was the* wife of Terry dloelelen, 
who hael ])revie)usly te*stified in this case. That oh Fehrii- 
arv otli, the dav before* the raid, the* de*fendant h(*ini»* out of 
fin* cit\', the* witne*ss ope*ne*d the* store* at 7:00 e)*clock A. M. 

The witiu'ss in*V(*r met .Mr. Parks until Saturelav morniim* 
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February (Jili, wIkmi sIk* saw him in llic* sloi'e with the de- 
fcnidaiit. 'Idle witness t(‘stified that she kiK‘W Mr. (diark*s 
IJinndi wlio had pi’evionslv testilied in this ease: that Mr. 

Fiondi eomes to the eal’c* and takes orders sometimes 
SI dnrinn- th(‘ week and on Satui'dav nsiiallv eomes for 
the oi'd(*rs for Saturday and Sunday hut did not re- 
ineml)(*r wlunlu'r he eanu‘ on this jiartieular Saturday, 

Fehruai'v (ith; that In* did not eoine evei'v Saturdav lint 

• • • 

did not know whetlnu' he eanu* (‘verv other Saturdav or not : 

• • 

that sornetinu's Mr. .Maynard e:iv(‘s tlie orders over the tele- 
])hone. Witness also testified that slu* r(‘ni(‘ml)(,“r(*d the oe- 
easion when .Mr. Parks eanu* to tin* e:ii\neria on Saturdav, 
Fol)rnary dth. lliaf sIk* liad iievei’ ni(*t him l)(‘foi'e and tiiat 
^laynard and Ikarks left lie* (’afeleria on that Satui'day 
holwccii ami II «»‘(*!o<*k, <*!’ aroui!<I llial tiim*. 

All ot’ tin* liolp that work at the stoi’o, are eoloi'ed ])eople 
except .Miss Hudson and l\elh*y ()'P>rien. ()'P>i-i(‘ii works 
in front and not in tin* kiteheii, and .Miss Hudson usually 
made tin* salads and woi-k(*d in tin* dininn' room. ()'I>rien 
was in tin* i'c*staui'ant wh(*n tin* witiK‘ss (*nter(*d Saturday 
(*V(*ninn- tin* 6th of F(*hruarv. 

s. * 

'rin* witin*ss testiliod that in tin* draw(*i- in tin* kiteln*n 
tahh* in which tin* two hottles W(‘r(* found, that that drawi*r 
was usod for k(*<*])in,n- knives foi* cutlin.n- hr(*ad, nrapt*fruit 
and (*te. 'riiat this tahh* had a draw(*r in it which was a 
conc(*ah*d drawer that slid(*s in, that sin* did not think it had 
a nol) or handh*, and that lli/s tahl(*s 1)eloim'(*d to tin* cate. 


Elsie P. Shea: 'Idn* witness knows .Mrs. Podden, they are 
fri(‘nds, and tin* witn(*ss n'ave t(*stimony to the efi\‘ct that 
sin* wa^ aecompanyin,Lr .Mrs. Podd(*n to the .Ma])le Inn (’afe- 

t(‘j'ia, and that on Kvo St., rin'ht at the mouth of tin* all(‘V. 

• • 

tin* (h*l\*ndant and .Mr. Wallace )>ass(*d tln*m in an automo- 
hilc, speakinn- to th(*m as tln*y ))ass(‘d, and that tin* witness 
ami .Mrs. Iiodd(*n continued walkinir through tin* alh*y to the 
cafeteria which fronts on K St., and ent(*r(,*d hy tin.* rc*ar 
door, rpon (*nterinn' tin* cafe from tin* rear, sin* ohs(*i’V(*d 
two m(*n standin.n’ hy tin* d(.*f(*ndant, who a})pc*ared to lx* 
.iruin.i^ in his pockets. 'Idiat tin* witness was not (‘m])l()yed 
at tin* cafi*, hut was accom])aiiyiiiLf Mrs. lioddeii from ln‘r 
lionu* to the cafe. 
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82 Eddie Patterson: That durina- the nioiitli of Feb- 
laiai'v, 1!)2(), the witness was employed at the Ma])le 
Inn (’afeteria, and recalls the ni.aht the ])oliee oflirers and 
reviMine ollieei’s rai(h‘d the eafta the witness beini;* there 
when the oflieers entc‘r(‘(L ddiat just shortly before the 

oOieei's entered, the (h*f(.mdant eanie into the cafe bv the 

• 

rear door, and the lii'st thine,’ Ik* did was to to :the cash 
ree'i>ter and make some ehane'o. Mr. Wallace was with liim. 
It was about four or live miiiulc*s fi-oin the time tlie de¬ 
fendant ent(.*iH‘il with Mi*. Wallace, b(,‘foi-e tlu* oflieers came 
in. At the tiiiu* tin* def(*udaut c‘Utei-c*d. tlu* witn(*ss was be- 
hind the steam couiiti*r in the front part of the cafe, and 
Mr. Kelley ()'I>ri(*u wa< behind tlu* cotmt(*i' with the wit¬ 
ness. 

"riu* defendant WU'' nol at 1 he cn I e 1 he dny bi'Toi'i* t he I'aid. 
'Idle witn(*ss worked tlu're from 7 A. M. until 9 F. M. wa< 
thei’e all day tlu* day Ix'fore the raid, and the (U*fendant 
was not tli(*i'e at all. 

('ross-(‘xaminalion : 

ddie witn(*ss saw the det\*ndant on Satui'dav moi-nina‘, the 
day of the raid about 7 A. M. at tlu* cale, mid there was 
a i;’(*ntleman with him, tlu* witiu‘ss do(‘s not know liiis nauu*. 
ddie witiK'ss alx) t(‘>tilie(l that Mr. Maynard was th(‘re that 
moi’niiii*’ and stayed th(*re u]) until luiucli and after lunch; 
that tlie witness had !)(*(*n workiii.e,’ for .Maynard about nine 
months. 

ddiat the wiln(*ss saw Mrs. Iioddeii ent(.*r from the rear, 
dtti’in.a’ the tiiiu* tlu* orii(‘(*rs were th(*i'(‘. ddu* witn(*ss also 
t(*stilied that he knew (diaries I>ioudi, a man who sells nu*at 
to Mr. Maynard, that on tlu* Satui’day in (]U(*stion, lu* thinks 
he saw Mr. Maynard talking,’ to (diaries Ibondi tlu*re in the 
middle of tlu* day, and that Mr. Maynard .a’ave .Mr. Biondi 
the ord(*r foi* tlu* nu‘;its for Sunday, that he does not know 
whether he conu‘s th(*r(* (*vt*rv Saturday to take* orders, but 

• * '7 

that he had s(*(*n him tlu'ia* on sonn* Satui’davs. 


Ben R. Ditto, that his busin(*ss is that of selliui;’ stocks, he 
lives at the Pb’anklin S(piar(* Hotel, has lived in Wasliin;*-ton 
about a yeai‘, and knows tlu* d(*f(*ndant. ddiat on 
82 P\*bruary bth, li)2(), the witu(*ss had an ai)pointment 
to see the d(.*fc*ndant at 11 A. M. to ti'ade some se- 
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curilii's willi liiin, and wiuni la* I’vac-livd the Maplv Inn 
(‘at’ctcria and in«|uir(*d for tin* dcdViidant ho found lu‘ was 
not llici’r, asked how he could tlx tho day of the inontli, tho 
witness i-eplied that it was tin* same day tho cafotoria was 
I’aidecl, lie I’ead ol’ the I'aid in tin* newspapor. 

Harry E. Maynard, the defmidant, tostifyiiii^ in his own 

hchalf to>tiiied that lie livo> at Id.')? Sjirin.ii' IM., with his 

wif(‘ and two ehihli'en. and has Ixhmi livin^i*' in W’ashinuton 

for 17 veai’-. 'The witnos t(‘stiti(Ml that on Fehruarv oth, 

• • 

ilir day h.‘f(»re the Maph* Inn ('aOdci'ia was rai<Ie(l, 
h(‘ wa^ in U’ieliniond, \*a.. leavin.i:’ \\’a>hin.ir1on about (ii'Jb 
A. M. ell l*'ehriiar\’ oili. he iiiet Mr. Parks in liichmond and 
that Ml’. l*ark'« returned to Wk-i^hiniiton with tin* witin*>^. 
the two leax'iim' li ielinn»n<l about S;i!() or S ;.’>() l\ M. on h'eb. 
laiary bth. I’pen ri'achinu' \\'a^hin,ii1on. tin* witne>s and 
Mr. Parks wen! to tho lionu* of tin* witiH*>s whei*(* th(*y i-e- 
niaiin*il dui’iiiu- the niu'ht. < )n tin* niornin,ii' of F(*bi-uary bth, 
tin* \vitne^> toii’ethei- with Parks left his lionn* ainl went to 
tin* .Maph* Inn (’afeteria at Idlb K St., arrivin.u’ at tin* 
>toi-(‘ about 7 .\. M. 'That about lOr’iO the* witiu‘ss ton’ether 
witli Pai’k' left tin* >toi'e. tin* witness drivinu' Park< to 
Fnio!i Station, 'file witn(*<s reinain(*d at tin* store* fi*oni tin* 
tinn* In* n.i-rive*! about 7 .\. ^I. until ho le*ft th(‘ store* wi’ii 
Pai’k^ to take liini to tin* Fnion Station about Ibr.dD A. ?vl. 
Fr(»m tin* Fnion Station, the* witin*ss went to the* .Marke*t, 
h*avin,u- tin* Fnion Station a1»oui a <juarte*i- of e‘le*von, aiiel at 
tin* .Mai‘k(‘t th(* witness >aw .Mr. P>iondi, and a Mi*. Bakor; the* 
witn(‘>'s boii'-i-ht a bill of i^-oods from Mr. P>iondi, and ui)on 
bein.u* sliown a te>tili(‘d that that wa^; a bill ii-iv(*n him 

at the* tinn* t'or u'ood< pur(*hased, which bill of ^-oods is dateil 
F(*b. liili, IPL’it. \vitii(.<< furtln*i* t(*stili(*<l that In* bou^iir 

a bill of a'ood^ t'roiii ('ochran and ('o., an<l U])on b(‘inL>- >hown 
tin* bill i(}(*nti!ied it as tin* bill which was ,<;'ive*u liim at tin* 
tinn* and r(*])res(‘ntinii* tho .u'oods bou.ii,ht, which i< 
S4 dated F(*bruai-y (ith, PbJb, and further tho witn(‘-s 
was >}n»wn a bill for .i;*oods pure*hase*d from Simonds 
dated F(*bru;iry bth. ]t)*Jb. and id(*ntifiod it as lioiu.ii* a bill 
.a’iv(*n him at tin* tinn*. all of whie*h wore roooivod iii ovi- 
ele'llce*. 

That on Satui'day morninu- Febiaiary bth, the* witness le*ft 
the* market about a «iuart(*i* of 1*J ami roturnod to tho store* 
whore he* remaine*d until about '2 o'oloe*k. 
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Aroinul about P. M. tlio witness mot .Mr. Wallace, and 
tlie two went to Major Hamlet's farm at l-.amloy(‘r, Md., 
r(‘acbini»' there ai’onnd 4 o'clock oi* 4:‘1(), tlunv saw Mrs. 
Hamlet, and l(‘ft the faian about (iiiartcu* ])ast ladiirninij: 
to the store and arrived at the cafe a1)out (i o'clock, a])- 
]>roachini;' the store from Kye St. throtyah the alley, leadiui;* 
from Kye to K Sts., th(‘ alley which lains north and south, 
and the cafe is immediately on the allev rrontine,- on K St. 
Just as tlu‘ witness was turnine,* in tlu‘ alh‘v fi*om iKve St., 
he saw .Mrs. Kodden and .Mrs. Slu'a. 

Ml*. Walla(*(‘ had aski'd th(‘ witn(‘ss to cash a (*!ii‘ck for 
him. and wlum tlu‘ witiU‘ss to.^•eth(‘r with \\'allac(‘'eutercMl 
th(‘ cafe from the rear door, tile witness went to tin* ('ash 
r(\<;‘isti‘r to make sonu' chanu'i* and .aav<‘ Mi*. WalhuH' 
and told him that h(‘. tla* witness, was too busy to fool with 
a check, that he could ;i-iv(‘ him tlu' ch(M'k lat(*r dii. The 
witness went back to chani;(‘ his cloth-s, and by ehahiiim;- his 
cloth-s mi'ans, took off his ('oat and put his ajiron on and 
started back to th(‘ ('ounter in the' Trout ])art of th(‘ caf(' 
to work, and *‘In walked the law." d'lu' policcMiian and 
revemu* num. Two oT tlnmi .i'’rabb(‘d tlu* dv*Tend;int and 

said “1 want to S(*e voiir moiiev." 'TIk'V s(‘ar('h(‘<] his 

• • • 

]) 0 ('k(*ts. 

The witness testihed that on Fc'bniary bth. Ihild, he did 
not sell Daniel Lyons any a’in, that on f'ebruary bth, la* did 
not sell (b*ori*e F. Preen anvthiiiu'. 

That th(‘ witness did not put the two bolt!(‘s of i»'iu in 
the table* draw(*r in tin* kitcdii'ii. that it did not b(i*loni>’ to 
him and lit* did not know it was tlu're. 'fliat about 
S.) () or 7 pc'ople work(‘d in tin* kit('h(*u where tin* table 

was in whi('h the i^iii was found, soim* cooks, dish 

wash(*rs and bus bovs. 

% 

That about live minut(‘s elapsed from tin* liiiu* the de¬ 
fendant entered the store* with Whdlace* from the r(*ar, until 
the oflicers came‘ in. 

That Kelley O’Brien was e'liiploye'd at tin* e-afe* on the bth 
and ()th of F(*bi-uary. 

The* witness testirte*el that he* did not leasi* the* pr(*mises. 

d'hat the .Mr. l>ake‘r whom tin* witiie'ss re‘f(*rre*d to as hav- 
iiiu* se*en in the Market on Fe*bruarv (ith, was out of the* 
city and that he was in attenelance* upon this court on the 
]jrecedini>* Thursday while this ('ase* was eiii trial, at the re- 
(iuest of the defendant to testify. 


ii.\i:!;v :*[.\VN' \i:i» vs. 


(’r()>s-(*.\aiiiiiiati<ni: 

"I liat on l]i(‘ occasion wlnni tin* witness went to Kielnnond, 
\ a., to in(‘(‘t Pai-ks wlio liad |»rc*vionsly testiii(‘d in this ease, 
his pnrpox* was to ai\’e to j’arks his (‘Xpcni opinion and 
advie(‘ upon a )tr(>position of ihirks* luiyinu’a eale in Wasli- 
in.irton; that he slopped at -Min*ph\’'s IIot(*l in Kiehniond 
and saw Mr, I’arks lliei’o hctwrcn 11 and 1 !2 o'clock and 
aii’ain ahoiit o o'clock in the afternoon. 

The witjiess was tlnni a^ked whether or not, on k'chruarv 

d. 1 he was the i)ai*tn<n’ of Mr. 'ferrv loxhhni, the witness 

• • 

t(‘stiti(Ml that h(* was the niana.mn*; n]*on aii'ain l)ein<x aske<l 
wla‘ther (O* not he was a oartinn* nf IhxhhMi's the witness 

4 

repli(*(l ‘Xo. sii*': ihei’enpon tin* followiim’(jiiestion was ])ro- 
ponnded to tin* witness. * 1 >o yon share the pi*olits of this 
l)nsin(*s> at 141d K Street, with Mi*. 'I'd-i'y l\odden/' Conn- 
sel foi* tin* deft'inhiiit tliei-eiipon :i^ked this (iiu*sti()n to he 
Iinnt(.*il to tin* dth of l‘'(*hrnary. an<l upon the witness heini>* 
rc‘<inesti*d to aiiswci* that (pK'stion a^ to the oth and dth of 
Fel)rnary, tin* witin'ss testirn*d as follows: *I ^-(*1 a ])er- 
cc*ntaiie. * 

d'hat In* nsnally w(*nl t*) .Mi's, ilaniiet's fainn (*very Satnr- 

dav. and that Mix Waliace did not uo with hini eV(*rv Satur- 

• • 

day, hilt Went with Iiiiii s(>nn*tinio. tin* witness went there 
to pnr<*has(* hiitter and e.u'us and tin* like. 

Sd .\t tin* linn* the ol'iic(*rs a}>proached tin* witness, he 

was in the kitchen, and they u-rahh(*d him. 

'I'liat the tahh* in tin* kiteiicii in wliieli tin* two bottles W(*r(* 
found, was a part of tin* kilclicii fiii-nitiin*, ha<l been there 
S(*ven or (*iL:ht nioiit!i>. and that it did not have* a sccrt*t 
draw(*r. that it liatl a (ii’awcr the sann* as is in all kiteheii 
tables. 

On r(*dirt‘ct examination, tin* witness testiru*d that he was 
mana;Li'(*i* of lh(* ]»lac(*. and that lii> work was mostly on the 
counter, waitinu’ on p(‘opli*. lie did not make* salads nor 
did he cut brc*ad. nor did In* tix biut(*r. and that tin* witness 
did not perform any of tin* diitit*s which re<inired him to 
work at tin* tabh* in wh.ich tin* two botih's wi*r(* found. 'I'liat 
kniv(*s and s]>oons wi*r(* kept in tin* drawi*r of the table. 
.That he was in*\n*r introdiie(*d to tin* witness I.,yons by 

Terrv Rodd(*n. d'hat In* never ha<l anv (*onv(‘i*sation with 

• * 

Breen or Lvons. 
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That lie n(‘ver ko})t any in the drawer in the table in 
the kitchen. 

Charles P. O’Brien: The witness testified that he is known 
as Kelley ()T>rien, and that most of his friends call him 

Kellev. 

* 

Jn F(‘hrnaj*y, 1!)2(), the witness was employed at the Maple 
Inn C’afetei'ia, and he was there the night it was raided. 

The defendant was not at the cafe the day before the raid. 

Th(‘ hours the witness worked at the cafe were from 7 in 
the inorning until b P. M. and he was there all during the 
day previous to the raid, and the defendant was not there at 
all. 

The witness was in the cafe when the oHiccn’s came in on 
February bth. being behind the counter in the front ])art 
of the cafe. .\Vitn(‘ss saw the defendant wlum he came in 
shortIv before tlK‘ raid, Mr. Wallace was with him and that 
three or four minutes ela])sed from the time the d(‘fendant 
and \\’allac(‘ entered until the oHic'ers cam(‘ in. Theidefend- 
ant and Wallace* entered by the r(‘ar door and went immedi¬ 
ately to the cash drawer, Mr. Wallace being with him, the 
defendant made some* change at the cash register. 

S7 And thereu))on the witn(‘ss Lyons was asked to 

stand in the Fourtroom as well as the witness Breen. 
The witness was then asked to look at both Lvons and 
Br(‘en and was asked whether Ik* had ever seen them in tlm 
(*afe and re])lied that he had. That he saw them in the cafe 
the dav of the raid and the dav before. 

• • j 

And tIi(*reupon the (*ounsel for the defendant ])ropounded 
to the witn(*ss the following ([uestion and the witness gave 
tin* following testimonv: 

(^). ‘Did you i)ut apy gin in a table drawer, the little table 
in tlu* kitch(*n that has a drawer in itF 

TIk* Witness: ‘Judge, do I have to answer that (piestionF 

The Fourt: ‘Well, 1 don’t know.’ 

Mr. Wam])ler: ‘If he does not want to answer it, if he 
claims his ])rivilege- 

The Fourt: ‘1 sut)pose he has that ])rivilege. You do not 
have to answer. Do you claim it might incriminate youF 

Th(* Witness: M claim my constitutional rights, Judge.’ 

The Fourt: ‘Well, you are entitled to them.’ 
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By Mr. A\ aiiiplvi': ‘Did yon on oitlier the 5tli or Gtli of 
February, tlie day of tin* raid or the day Ixd’ore the raid, 
have any transact ions witli these* two men (ni(‘anin;^ Lyons 
and Bre(‘n)A. * ^ (*s, sir.' 

‘ What w(‘r(‘ thi*y !' 

The Witness: ‘Do I Iiave to answer that. dnd,i»-e.'' 

Tile Fonrt: ‘'ton sai<I von had a ti'ansaetion. Von will 

• • 

have to answtn* it I suppose oi* else we will have to strike 

out voni- testinionv.' 

» • 

Mr. Wampler: ‘In the Aimstein ease*. .\rnst(‘in answered 
a nnmher of <in(‘stions liefore tin* i*(*f{*i'(‘e in hankrnptey, 
and wh(*n Ik* aot down to a spiM-ilie <in(*stion ahont wliere 
certain stocks and honds were*. In* th(*n claim(*d his privile*u(*. 
and tin* Snpi-c*m(* (’oni't (►f tin* Liiitc*d State*s, sp(‘akinii’ 
throniih .Mr. dnstici* Brandi'is. used this (*xpr(*ssion, that it 
is jnst lik(‘ a man walkinu’: he* may continue to walk 
SS until tin* shoe* }>inch<‘S his fool and the*!! sto}). and 
th(*y hi*ld that Arnst(‘in had not waived any of his 
rii 4 'hts hy answerin^u’ >()m(* of tlie (jiiestions and lu* had a 
rii^ht to claim his priviI(*,e,(* wlu*n(*ver In* want(*d to.’ 

Tin* (’onrt: ‘1 nnd(‘rstand that, hnt tlu* trouble is, he 
answei‘(*d when tin* shoe* l)e‘iian to pine-h. 

-Mi‘. Wam))h*r: 'rin* Snpn'im* (’onrt said that he* was the 
soh* jnd.ui* of that—.\rste‘in vs. .Me*(’arthy. 

The* (’onrt: .Ml ri.iiht : I will snstain the* ol)je*clion anel not 
strike* out tin* answe*r. 

Mr. Wam))ler: ‘Von may (*\amlne*.' 

That on the* afte*rnoon of Fe*hi'nary (ith, the* witne*ss was 
atteiielinii’ to tin* cash i’(*;Li-iste*i'. 'I'liat whe*n he had to make* 
chanii’e* he* we*nt to the* e*ash re'^istew anel maele* it. 


(h*oss-exaniinatie)n: 

The witne*ss testilieel that he* saw Ollice*]- l'L'e*e*n in the cafe 
on the meirniim- e)f Fehrnarv oth: that he* saw Mr. Lvons 
with him on that occasie)n : that he- saw Ollicei* Bre‘e*n in the 
cafe in the men-niiii;- e)f Fe*hrnary (ith, ahont h e)'clock or 
probably h that he* saw l)re*e*n there* aii'ain in the after¬ 
noon of the same elay are)nnel ahont 0:4”) or r):.j(), it was 
about () o'clock: the* witne*ss in i’e*ply te) (jiiestions ]n‘o- 
])Ounded to him, stateel that he* el id not recall how Ionic 
Parks stave*el there on Satnrelav morniim-, how Ionic Mr. 
^NFaynarel was out e)f the premises, whe*ther Mrs. Kodden 
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was there at the time Wallace was present or at the 
time when the Officers placed Mr. ^laynard under arrest, 
did not i*ecall whetlier Mrs. Shea was there, when they 
came into the cafe, or whether they were there at all that 
afternoon: and did not remember whether or notMie saw 
Mr. Biondi on February (ith; tlidiFt recall whether Eddie 
Patterson stayed there all day or not, nor how many hours 
he was th(‘re on Fehruarv dth. 

And th(‘ren])on the defendant announced his case closed. 


And tlu‘reupon the (jovernment in rebuttal offered the 
followinu’ testimony: 


89 Albert S. Lane: That he is a prohibition agent, 
and knows the defendant by sight, and thereupon the 
witness ])ointed out the defendant in the court room. The 
witness testiti(‘d that on or about the 5th of February 1926, 
he saw tlie defendant in the .Ma])I(‘ Inn Cafeteria, 1416 15th 
St., X. W. in the I). C. about 9 P. M. 

The witness testified that lu‘ kiu‘w bv siirht, Terrv Roddeii 

and that on February 5th, he was introduced to Rodden 

• • 

by Mr. Lyons. On that eyenini;- the witness saw the defend- 
ant and Tei*ry Rodden talking- to<;-(‘ther. 


Robert L. Livingston testified that he was present at 
the time of tlie raid, and that he did not see Mr. Wallace 
who has t(‘stified in this case in the cafeteria at the time 
of tin* raid. 


Daniel P. Lyons: 'i'hat Mrs. Itoddcm was present at 
the time the witn(‘ss t(‘stilied 1 k‘ bad a transaction with the 
d(‘f(‘ndant on tlu* 5tli of F(*brnary, and that she introduced 
th(‘ witn(*ss to T(‘]‘ry Rodden. 

Guy E. Burlingame: Tliat at th(‘ time he was searching 
the (h*fendant he did not o])serye two ladies pass through 
the kitchen. That thereui)on .Mrs. Shea and Mrs. Rodden 
W(‘i-(‘ point(‘d out in the ('onid-room, and the witness was 
asked wludlKM* he obs(*ry(‘d (‘ither of the two pass through 
the kitchen at the time the money was being taken from the 
defendant and ho testified that no lady came through the 
kitchen at the time the money was being taken from the 
defendant, testifying, “The lady on that side, on my right. 
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lookvd like the laclv wlio was in the cashier's cai;\* that 
eveiiiii.ir, hut 1 would nut 1 k‘ positive about it. 

The witness further testified that he did not at anv time 
duriiiijr the search see either Mrs. Shea or Mrs. Jioddeii 
come throim-li the rear. 

“.Mr. Wampler: 1 am icoiiii;' to submit the case to your 
Honor without ari::umeiit. 

The (\)urt: Verv well. 

Thei*(‘ is one matter I wanted to s])(‘ak about, and that 
is with relation to the Furloiii^ case. I think tlu‘ Furlong' 
case does not a])ply to this case, and if tin* (iU(‘stion 
1)0 of till* money that was found had to rest u])on that 
case alone, I should have to strike (uit tliosi* bills as 
evideiici* and order the rcdurn of the money. I>ut I think it 
may, nevertheless, be used as testimony, because it was 
found—as I shall find—at th(‘ time tlK‘ defendant was ar- 
rc*st(‘(h and it Ixuni;' on his person, I think it is ])roperly 
usuable. 

Ml’. Wam)>ler: May the record show, if your honor 
pl(‘as(‘, just to sav(‘ time*, that I renew all of the motions at 
this tim(‘, that 1 made at tlu‘ dost* of tlu* case* in chief/ 

'rhe('oui*t: Yes. 

1 find that there was a sale on the ath, as t(‘stifi(‘d to. that 
ther(‘ were two sal(‘s on th(‘ btli, and that tlu* lipiioi’ was 
found in tin* ])oss(‘ssion of the (hd'endant in the table in 
the kitchen, and that he is n’liilty of eonlempt." 

'flu* search warrant and su])])ortini;- affidavits and pro- 
(•(‘(‘dinii's witli r(.‘spect to the s(‘arch warrant in this case are 
in the words and liirures followim;- to wit: 

*'ScarrJt U'arrai/f. 


Fnitki> Status of A.MKiaCA, 

Disfrtef of ('olHh/hid, ss: 

The Fr(‘sid(‘nt of tlu‘ United States of Amm’ica to R. F. 
Uornett, Fedcu’al Fi’ohibition Aic^mt : 

Whereas I, XiH'dham ('. Turnaiii*, a Uniti’d Stat(‘s Uom- 
missioiKU’ for th(‘ District of (h)lumbia, u])on consideration 
of a complaint made* by the afor(*said F(*deral Prohibition 
AnHUit, dulv assin-n(‘d to dutv in th(‘ District of ('olumbia, 
liave examiiUHl on oath orally the said Federal Prohibition 
Ag'eiit, the complainant herein and a witness, (leorge F. 
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Breen, aiul have caused them to subscribe to their affidavits 
in sui)j)ort of the complaint, and 

Whereas tlu* said afiiant states on his oath that he is 
])ositive, and the Fe(h‘ral Proliibition Ai»'ent states on his 
oath that he does vei’iiy believe, from the statements of said 
afiiant that intoxicatini;- rKjuor containiniT one-half of one 
percent or more of alcohol l)y volume and fit for beverage 
])ur])oses, is unlawfully held, ])ossessed, contained, 
91 concealed and held for s;de in the premises' of one 
Harry Maynai’d, said ])remises being described as 
141() I\ St. X. W.—First Floor cafeteifia, and being within 
the District of Folnmbia*, and 

Wli(‘r(‘as from the oral examination under oath and the 
atlidavit of the said afiiant it a])])('ars that he ])urchased 
within said ])i‘emises from the said Harry Mayiiard on 
F(‘bi-nary (5, a (juantity of intoxi(*ating li<iuor, to wit, 

one ])int of gin and ])aid him tlnovdor the sum of >(^1.50 in 
cash, and that th(‘ said intoxicating li(]uor contains one- 
half of on(‘ ])(‘rc(‘nt or more of alcohol by volume and is 
fit for b(‘verage ])ui‘])os(‘s and 

Wlier(‘as tlu‘ said Fed(‘ral Fi*ohibition Agiuit ])rays that 

a s(‘arch wari*ant bi* issu(‘d uikUm* authoi'itv of title II, S(‘c- 

• • 

tions ‘J, M, b and '27) of the National Fi*ohil)ition Act as 
am(‘n(h‘d of tlu* statutes of tlu* Unit(‘d Stat(*s, authorizing 
him to (‘nt(*r and soai'ch all ])lac(*s within said ])i*(‘mis(‘s, and 
to seize and to take* into his ])oss(‘ssion all intoxicating 
li<luo]* found therein containing one-half of one ])ercent or 
inoiu* of alcohol by volunn* and fit foi’ bev(‘rage ])ur])oses, 
and 

Wh(‘r(‘as from tlu* (‘xainination of the witn(*ss(‘S orallv 

« 

and u])on tlu'ir aflidavits, I find that thei'e is probable cause 
to b(*li(‘V(‘ that tlu* for(*going gi'ounds foi* the a])plication 
exist; 

Now, ther(*fore, vou arc* herebv commanded in the name 
and by the authority of tlu* Presid(*nt of tlu* Fnitcul States 
to ent<*i’ and search tlu* pi'(*mises }K*r(‘inb(*forc* d(*scribed, at 
anv time* of tlu* dav or night, and to seize and tak(* into vour 
])oss(‘ssion all intoxicating li(iuoi’ found thei’(*in containing 
one-half of one ])(*rcent or moi'e of alcc)hol by volume, and fit 
foi* b(*v(*i-age ])ur])oses, to the (‘iid that the same may be 
dealt with according to law. 

A^ou are also commanded in the event that vou seize anv 

• » 

of the property above described, to give a copy of this war- 
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rant, toii-c‘t]i(‘r with a receipt foi- tlu‘ pr()])erty so S(‘i7.(‘(l, 
sj)ecifyiiiu' it in (h'tail, to tin* ])erson from whom it is takim 
or in whose ])ossession it is found, oi*, in tin* al)senc(‘ of any 
])(*rson tliat at oi* the]-(‘in oi* in ])ossession tlnu'eof to h*av(‘ a 
copy of this wai'i’ant. toi4’(*th(‘r with such r(‘c(*ipt as afore¬ 
said in the ])Iac(‘ wli(*r(‘ said ])roperty is found and to ])rinLC 
said ])ro])erty before m(‘. 

^ ou are fui’ther command(‘d to (‘Xecutt* this wari*ant 
witliin t(Ui days from this dat(‘ and foi-thwith to mak(‘ r('- 
turn thei*(‘of to m(‘ with a written invcuitoi'y of th(‘ ])i'op(‘]*ty 
s(‘i 7 (*d ])y you made* ])id>licly oi’ in th(‘ ])i'(‘seuce of tin* ])iu‘sou 
from whos(‘ j)oss(‘ssion it was taken and of tiu‘ a])])licaut for 
tlK‘ warrant if tlu‘y are ])r(‘Sent. 

'\Vitn(‘ss my liand and s(‘al of my onic(‘ tliis fitli day of 
F(‘t)ruarv, Ih'Jd. 

[ska‘l .1 XKF.DIIAM ( \ TFRXAdF. 

Vii 'itt'fl Stairs ('tnn anssutiirr m dial 

fnr fJir D/sfra-f nf ('ntinuJi'ia. 

TIm* followinii- a])pea]'(*d on th(‘ i>ack of tin* said seaivli 
wari'ant in th(‘ woi'ds and fiu-ur(*s to wit : 


IS f an/. 


l> (; F. M. 


Ai’rested Ilaiu-y Fim-eiu* Maynai*d, Iselswortli A])t., 
Spi'inii’ Hd. X. \V. 

1, K. F. Foniett. Federal Fi'ohihition A.i;-(Uit. do swcuiT 
that I (‘X(‘cut(‘d the witliin warra.ut on the d day of F(‘h. 
Ih2d hy s(‘ai*chim:’ the ju-emises as comniaiKhMl thei-ein and 
:L;*ivinii- (leaviim-) a copy <»f the wai'rant toLi’(‘th(‘r with 
!)*J a receipt for tin* property takiui. spc‘cifyini;' said 
pro])e]1y in d(‘tail to the pei'son from whom it was 
takcni (to th(‘ ])erson in whosi* ])oss(‘ssion it was found), 
(in the ])lac(* wlu‘r(‘ it was found) and do sw(‘ar that th(‘ 
followinii- iin'entory contains a tnu* and (hMailed account of 
all the ])ro])(‘rty taken hy nu* on the warrant. 
T42S2f;il(;B.’ 

TU2SL>L>‘)SIh 

l2 ^rl.OO hills (marked). 

2 i)ts. n'in (found in kitclnui table). 

K. F. (XdKXKTT, 

Fadrral Prohibit Ion Affcnf. 



UNITED STATES OF AMERICA. 


79 


Subscribed and sworn to before me this 8tli day of 
Februarv, 1926. 

Iskal.] XKKDHA^^ (\ TUKXAGE, ^ 

rultcd Staff's Co))nnlssi()]H'r, 

Disfrirf of Cohnahla. 


y y 


The followini;' su})|)()rtiii:L‘’ aflidavit is in the woVds and 
li<rur(*s to wit : 


-8 


I'NiTKo States of Amfkkw, 

District of ('olinatfia, ss: ' 

]h‘foi’(‘ nu*. X(‘(‘dliain (\ Tnrnai»’(‘, a United States (\)m- 
missioiKM- foi* tli(‘ District of Uolnnibia, ])(‘rsonally a])])eared 
K. F. (’oi’inUt, wiio, l)(‘ini 4 ' i)y nu‘ lirst duly sworn and orally 
(‘xamin(*d, d(*|)os(‘s and says that h(‘ is a duly a]>|)ointed 
h'’(‘deral Prohibition Aemit and that he do(‘s V(‘rilw behK've 
from th(‘ stat(‘nu*nts of tlu‘ lH*r(Mnaft(*r nam(‘d afliant, that 
intoxicating,- liciiioi- lit foi- bcvcrai*-!* ])nr|)os(*s and containiiii** 
om* half of ()iu‘ ])iM*c(‘nt, or nioi*(‘ of alcohol by volume*, is 
unlawfully h(*hl. posscsse'd, contaiiK'd, ('onci‘aled and held 
for sale* in the Distric't of Folnmbia, in the ])i‘(‘mises 1416 
K Stivc't, X. \V.—lii-st llooi- cafe‘t(‘i-ia this beini»-the premises 

of Ilai’rv Mavnai-(1, who did nnlawfullv manufacture, have 

• • • . / 

and ])ossess, s(‘ll, ti‘ans])ort and now has on said ])r(*mises a 
(piantity of intoxicatinu- lipuor containin.i*- one-half,of one 
])ercent oi- moiT* of ah'ohol by volunu*, and fit for beverai»:e 
])Ui*pose*s, and int(‘nd(‘d to be* used tor be*V(*rai;-e‘ ])urposes, 
cemtrai-v te) tin* foi-m of the statute* in sue-li e-ase* made* anel 
provide*d, anel ])artie*ulai-ly e‘e)nti‘ary te) Se‘ctie)ns 2, M, 6 anel 
2.") of 'Fitle* II e)f the Xatie)iial Pre)hibitie)n Act, a])proved 
()cte)be*]- 28, 1919, as ame*nele‘el, anel a.!U‘ainst the ])eace and 
eliu-nity e)f the* rnite*el States e)f Ame*rica. 

This e*e)m])laint is su])i)orte*el by the atlielavit of Goore,*e 
F. I>re‘e*n, a witne‘ss, which saiel atlielavit is fileel herewith 
anel maele a i)art e)f the* i-e*ce)i-el of this case*. 

H. F. (T)RXF/rT, 

Fed ('rat ProJtihitifni Afjent, 

\ 

Subscribeel anel sworn to be*fe)re me this 6th day of 
Februarv, 1926. 

93 [seal.] XFEDIIA.M C. TURXAGE, 

United States Coniniissioner as Aforesaid/^ 
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Also tho i’ollowiiin* aflidavit in iIk* followiiii!: words and 
fiicnros to wit. 

“rxiTKi> Statks ok .Amkimca, 

Disfricf of Cohunhia, ss: 

IU‘l‘oi7* ni(‘. X(‘(‘dliarn (\ Tui'iia^v, a Fiiit(‘d Statos Com- 
inissioiicr for tin* District of (’ohnn])ia, ])(‘rsoiialIy a])])(‘arc‘d 
(u*orii‘(* F. Br(‘(*n. who, aft(*r Ixhii.u’ hy mo duly sworn and 
examined orally, de])Oses and says; 

'riiat li(‘ is ])ositiv(* that intoxieatinu* liijuor eontainin*:: 
one-half of one ])(*reeiitum oi- mon* of alcohol hy volume 
which is tit foi’ use foi- ])eV(‘raiiH‘ ])ur|)ost‘s, is contained in 
the hei’einaft(‘r mention(*d ])rc‘mises within tlu‘ District of 
Folumhia. 

That on, to wit, Feh. h, ahont 11:10 o'clock A. M. 

1 (‘nt(.‘r(*d ])remises desci'ihed as 1410 1\ St. X. AV.—First 
Floor—caft‘t(‘i‘ia, occu])i(‘d hy Harry Maynard, and ])ur- 

chased fi’om tin* said llai’i’v Mavnard tlu* following-: one 

• • 

])int of iiin and !‘(‘c(*iv(*d sann* for which I ])aid $!.")() in 
cash. 

GFOKDF F. BKFFX. 

Suhsci’ilH‘d and sworn to before me this 0th dav of 
Fehrnarv, 1!)*2(). 

Iskal.J XFFDHAM (\ TFHXAOF, 

I'liUctJ Sfaf(*s iH/ssKfifrr, 

Di.cfrirf of Colunihia.*' 

4410 followinu' is a co])y of a motion tiled: 

“ Befoi'e llonorahh* Xe(‘dham (k Turiiaii'e, F. S. (Com¬ 
missioner. 

Xo. 

UxiTKi) States 
vs. 

Hauky Mayn'ai:d. 

Motion. 

Xow com(‘S the didendant and controverts the existence 
of the allen’ed liTounds for the issuance of the search war- 
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rant herein, dated February G, 192G, and moves the court to 
take evidence thereon. 

T. MOKKIS AVA.MPLEK, 

Attonu'if for Dcfrndmit. 


Attached to the above mentioned motion is the l‘ollo\vin<>: 
opinion of United States Uommissioner Turnae,‘e: 

94 “Before Ilonorabl(‘ Xeedham 'ruruai*’e, U. S. 

Uommissioner. 

Xo. 1900. 

I 

Unit HI) States 
vs. 

IIaiuiv Mavnaiu). 

Opinion antJ Order. 

The defendant filed his motion to conti’overt under Sec¬ 
tions lo and 1() of tlie Ks])ionai;e Act on February 11, 1!)2(); 
the same came b(‘fore me for hearinu* on March 8, 1926. 

Tlie question arose as to wlio should i»-o forward with the 
t(‘Stimony, the defendant or the Unit(Hl States. There is 
no procedure ])r()vid(Hl by either of tin* s(‘ctions i-eferr(‘d to 
and upon dilii>:ent search I do not lind any case determining 
this (luestion. It is gcTHO'ally tiTU‘ that the burden of pro¬ 
ceeding falls u])on the moving ])arty. Also sections lo and 
16 provide the defendant the o])])ortunity to deny and con¬ 
trovert the grounds of ])robable cause s(‘t forth in tln^ su])- 
})orting affidavit. It thei*efore appears to me that tin* de¬ 
fendant must rais(‘ an issu(‘ by t(‘stimony, c(‘rtainly to tin* 
extent of denying the sale of the liijiior as set foidh in the 
affidavit he asks o])])ortunity to controveil, of course, 
should the defendant under oath deny the allegations of the 
affidavit, an issue arises and the governnKuit would be ])ut 
to })roof to overcome such denial. 

In the case at bar the defendant refus(‘s to ])roc(‘(*d with 

his testimonv and elects to stand upon his motion that the 

• ^ 

government be required to proceed. 

11—4539a 
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11. MA V.\'.\i:i» vs. r.NITKI) STATKS OF AMKTIICA. 


I>(*c*ausr of tilo (lofeiulaiit *s rvi’usal to ])roceed with his 

tostimonv, I 1km*o1)v this Sth dav of March. 192(), overrule 

• • • ^ 

and dismiss liis motion to controvert. 

fsKAi..] XKKDIIA.M (\ TUKXAdK, 

I’liUrtl Sfdfrs ('(utnHissioitcr, 

District cf Dolfinibia." 

And thereafter, to wit. on dune 22, 1926, the defendant 
lierein was ])i*odiic(*d in (V>nrt before the ])residing’ Justice 
and tli(‘ (’oui’t having* duly ad.judir(‘d the defendant in con- 
tom])t of (’oui-t, as ehai\e-ed in th(‘ infoimiation, sentenced 
the def(*ndant to sm'Vi* oin^ vear in 'Wasliiim-ton Asvlum 
and Jail and to jiay a line of the sum of One Tliousand Dol¬ 
lars ($!,()()().()()). 

And tin* def(*ndant now lenders this his stat^nnent of evi- 
d(‘ne(‘ Inu’ein. wliieli he pi'ays ma\’ h(* siened, S(‘aled, (Mirolled 
and nnid(“ a ])art of tin* record in this cas(*. nunc ])]'o tunc 
tliis Kith day (J* Xovemher. 192 d, which is accordiiiLi’ly doiu*. 
And tin* (’onrt now certiti(‘s that the fore.ii'oinu’ contains 

tin* siihstanc<* of all of tin* evidence inti’oduced hv 

• 

90 both the (IoV(*rnment and the defendant in the trial 
of this case. 

(iiv(*n und(*r mv hand ami s(*al this dav and vi‘ar afore*- 

• • • 

said. 

WAi/rKK V. MrOOV, 

('hief Justice. 


J'he within I>ill of fixee*])tions is Satisfactory. 

IIAKM)LI) W. OKOrTT, 

Asst. I'. S. Attn., for DJaiiititf. 

'r. .M. WA.MPLFdxb' 

J////. for Deft. 

IK) 1 Fndoi'se( 1;J K(juity. Xo. 4.‘>d)l. I nited Stat(*s 

vs. Ilari-y Maynard. State*m(‘nt of evidenc(‘. 'W .M. 
AVam])h*i', Atty. for Deft. 

Fndors(*d on ^-over: District of (’olumhia Suprenn* 
Ooui't. Xo. 4o:’.9. llarrx' .Maynard, atipellant, vs. United 
States of Amc*rica. Court of Appeals, District of Columbia. 
Filed Dec. 7, 192(). Henry W. IIodi»’os, clerk. 
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IN THE 


Court ot 0ppealfii,litgtr(ct of Coluntbta 


No. 4539 


Harry Maynard, Appellant, 
vs. 

United States of America, Appellee 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF CASE 

On February 25th, 1925, the United States filed the 
bill herein, against the appellant and another, under 
Section 22 of Title II of the National Prohibition Act, 
for the purpose of enjoining and abating an alleged 
common nuisance at 1416 K St. N. W.; it being alleged 
that said premises were being maintained as a place 
where intoxicating liquor is sold, kept and bartered. 
Several sales of liquor, by the appellant, are alleged. 
On the same date, without notice, an injunction was 
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issued orderiiiic that the det'endants Ilarrv Mavnard 
and Terry A. Hodden and tlieir agents, servants and 
employees be restrained and enjoined, pendente lite 
from conducting, carrying on, or maintaining, and 
from permitting to l)e conducted, carried on or main¬ 
tained, the nuisance coni])lained of in the Bill of Com¬ 
plaint; and that the defendants Marry Maynard ami 
Terry A. Hodden, and tlnnr agents, servants and em- 
t)loyees, be restrained and enjoined, pemhmte lite, 
Troni manufacturing or selling oi* keeping or bai’ter- 
ing, and from permitting to be manufactured or sold 
or kept or bartered, intoxicating licpior as defined by 
Section 1 of Title II, of the Xational Prohibition Act, 
at, on, or in the ])remises 141() K Street X. W., Wash¬ 
ington, I). C., and that the said Harry Maynard and 
Terry A. Hodden, their agents, servants, and em- 
})loyees lie, restrained and enjoined jiendente lite, from 
removing or in any way interfering with the licpior, 
furniture, other things or pro])erty u])on said jjremises, 
used in connection with the violation of the Xational 


Prohibition Act, constituting said nuisance. 

On March Kith, the United States filed an in¬ 

formation in Equity for contempt alleging, among 
other things, that the appellant was lessee, user and 
occupant of iiremises, known as the right hand base¬ 
ment of the building located at 1410 K Street X. W., 
and occupied as the Maple Inn Cafeteria, and that in 
said premises on the bth day of February, 1920, the 
appellant sold to one Daniel P. Lyon, one pint of gin 
for which Lyon paid $1.50; and alleging that upon the 
same premises, on the 0th day of February, 1926, the 
appellant sold one pint of gin to one George F. Breen; 
and the information contained the allegation of a sec¬ 
ond sale U])on the same date to the said Breen of one 
pint of gin, and alleged the possession by the appellant 
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upon said premises on February 6th, 1926, of intoxicat¬ 
ing- liquor; in short, the information charges a sale of 
intoxicating liquor upon February 5th, and two sales 
on February 6lh, and unlawful possession on February 
6tli, 1926. (Kec. p. 10). 

The defendant tiled a motion for a jury trial which 
was denied; and thereafter the case came on for trial; 
numerous witnesses being heard upon both sides, and 
the Court found the defendant to be guilty of con¬ 
tempt; from the judgment of the Court so finding'the 
defendant guilty, this appeal has been perfected. 

The errors complained of may, for convenience, be 
grouped as follows, namely: 

1. Overruling motion for jury trial; 

2. Overruling motion to quash search warrant; 

3. Admission of evidence; 

4. Error in finding the defendant guilty of contempt. 


OVERRULING MOTION FOR JURY TRIAL 


It is conceded as a general proposition, that a court 
of equity of course has the power to punish for a dis¬ 
obedience of its order without the intervention of a 
jury; but the point here made is that under the terms 
of the Clayton Act, October 15, 1914, (38 Stat. L. 738), 
Sec. 21, the appellant is entitled in this case to a trial 
by jury. Section 21 is as follows: 


“That any person who shall willfully disobey 
any lawful writ, process, order, rule, decree, or 
command of anv district court of the United 
States or any court of the District of Columbia 
by doing any act or thing therein, or thereby for¬ 
bidden to be done by him, if the act or thing so 
done hy him be of such character as to constitute 
also a criminal offense under any statute of the 


4 


Vnited Siafc.^y or under the laws of any State in 
which the act was committed, shall be proceeded 
against for his said contempt as hereinafter pro¬ 
vided/’ (Italics supplied.) 


And under the provisions of Sec. 22 of said Act it 
is provided: 


“In all cases within the purview of this Act 
such trial may he by the court, or, donand 

of the acvio^vdy l/i/ a jurij; in which latter event 
the court may impanel a jury from the juroi's 
then in attendance, or the court or the judge there¬ 
of in chambers inav cause a sufficient number of 

» 

jurors to be selected and summoned, as provided 
by law, to attend at the time and place of trial, 
at which time a jury shall be selected and impan¬ 
eled as upon a trial for misdemeanor; and such 
trial shall conform, as near as may be, to the 
practice in criminal cases prosecuted by indict¬ 
ment or upon information.” (Italics supplied.) 

And Sec. 24 of said Act provides: 

“That nothing herein contained shall be con¬ 
strued to relate to contempts committed in the 
presence of the court, or so near thereto as to ob¬ 
struct the administration of justice, nor to con- 
tem|)ts committed in disobedience of any lawful 
writ, process, order, rule, decree, or command en¬ 
tered in any suit or action brought or prosecuted 
in the name of, or on behalf of, the United States, 
but the same, and all other cases of contempt }i(>t 
specifically embraced irithbi section tiventy-one 
of this Act, may be punished in conformity to the 
usages at law and in equity now prevailing.” 


m 

O 

j 

The language of the foregoing Section (24) means 
orders in a suit by the United States, with respect to 
an act which does not amount to a crime. 

Here the violation of the injunctive order, namely 
the violation of the National Prohibition Act, amounts 
to a crime, and under the provisions of Secs. 21 and 
22 of the Clayton Act, the defendant is entitled to trial 
by jury. 

THK SKAKCH WARRANT 

1. The search warrant contains a direction to search 
at night, and the affidavits are not positive that The 
property was in tlie place to l)e searched. 

The search warrant should have been quashed, be¬ 
cause it contains a direction to execute the same at 
any time of the day or night (p. 77), and the affidavits 
are not ])Ositive that the property to be searched for 
was upon the ])remises to be searched. 

Section 10 of the Act of June 15, 1917, known as the 
Espionage Act, is as follows: 

‘‘Time of Service. The Judge or Commissioner 
insert a direction in the warrant that it be 
served in the daytime, inilcss ihe affidavits are 
positive that the property is on the person or in 
the i)lace to be searched, in which case he may 
insert a dii-ection that it be served at anv time of 
the day or night.” (Italics supplied.) 

The Judge or Commissioner is given no discretion 
respecting the time when the warrant shall be served, 
except, when “the affidavits are positive” that Jhe 
proi)erty is in the place to be searched. 

The affidavit of Cornett (R. p. 79) may be entirely 
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disregarded, because it is based solely and only upon 
information and belief (Scliencks v. V. S., 55 App. 
D. C. 84). The affidavit of Breen (K. ]). 80) states in 
the second paragraj)!! only his conclusions, which, of 
course, are to be disregarded. There is nothing con¬ 
tained in the affidavit justifying his conclusions. The 
statement that he purchased u])on the premises one 
pint of gin, does not justify the conclusion that there 
remained u])on the ])remises after the said ])urchase, 
any gin; the pint he ])urchased may have been the one 
and only ])int of gin there, and may have been all the 
li(iUor that there was upon the ])remises, and the con¬ 
clusion contained in his afiidavit is not justified by 
the facts related upon which he bases his conclusion. 
There is no statement that any into.xicating liquor re¬ 
mained upon the premises after he made the ])urchase, 
there is no statement that he saw other intoxicating 
liquor, and there is no statement of fact which would 
justify his conclusion that he was positive that intox¬ 
icating liipiors were there. In the following cases it 
is expressly ruled that where the affidavits are not 
])ositive that the proj)erty to be searched tor is u})on 
the premises to be searched, and there is a direction to 
search the premises either in tlie day or the night, the 
search warrant is void and should be (plashed: 


United States v. Yuck Kee, 281 Fed. 228. 
United States v. Kaplan, 286 Fed. at p. 670-971. 
United States v. Borowski, 268 Fed. 410. 

Giles V. United States, 284 Fed. at p. 215. 

Siden v. United States, 9 Fed. (2d) 241. 

In re Hollywood, 5 Fed. (2d) 65M. 


An affidavit upon information and belief has re¬ 
peatedly been held insufficient to su])port a search war¬ 
rant and rendering it void. 



Sclieiieks v. U. S. 55 App. 1). C. 84. 
(lilos V. U. S. 284 Fed. at p. 214. 
r. S. V. Schultz, 275 Fed. 1004. 
KMpper v. F. S., 178 Fed. 24. 

N’ccdcr V. r. S., 252 Fed. 414, at p. 419. 
r. S. V. Pi tot to, 207 Fed. 603. 

F. S. V. Kaplan, 286 Fed. 969. 

Salat a v. F. S., 286 Fed. 125. 

Woods V. F. S., 279 Fed. 710. 

F. S. V. Hykowski, 267 Fed. 866. 
Li})scliutz V. Davis, 288 Fed. 974. 


Ill (liles V. Fiiited States, supra, it is said: 

“Xo lawyer would have suggested and no judge 
would have ])ermitted, Lordan, testifying as a 
witness before a jury, to say that Giles was vio¬ 
lating the National Prohibition Act by having 
illegal possession of intoxicating liquor at his drug 
store. He would have been required to state what 
he saw, or heard, or smelled, or tasted; that is, io 
give evidence on which the jury, under instruc¬ 
tions of the court, could determine both as to the 
Iiossessioii of licpior, and as to whether possession 
of it was legal or illegal. The fact that LordaiPs 
affidavit w:is not, in form, on information and be¬ 
lief, and that he bravelv swore that Giles had 
illegal ])Ossession of intoxicating liquor, doeSiiiot 
make his statement legal evidence of fact. It is 
not (‘iiough that the form of this affidavit leaves it 
])ossibh‘ that the affiant wight have personal 
knowledge as to the ])ossession of intoxicating 
li(pior and as to facts tending to show that such 
])ossession was illegal. Tt should have affirma¬ 
tively appeared that he had personal knowledge of 
facts competent for a jury to consider, and the 
facts and not his conclusion from the facts, should 
have been before the commissioner. Such is the 
plain requirement of Section 5, supra,’’ (Italics 
supplied.) 
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111 Uiiitc‘cl Stales V. Kaplan, 28(5 Fed. at p. it is 
said: 
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^ The evideiiee must be sucli as would 
b(* admissable upon the trial of a ease before a 
jury. (rd(‘s v, V. S., 284 Fed. 208, 214. As illus- 
trativ(‘ of this, sueh (‘vid(*iiee, used as the ])asis of 
th(‘ warrant, has Ixhmi animadverte(I on as ‘merely 
h(*arsay information.' (Vnitral (’onsnmers (’o. v. 
danu‘s, l> 78 Fed. 240, 20 : 1 . “d'lu* lindinii; of the 
h‘y*al eonelnsion or of probable eansc* from tlu* (,‘X- 
hibit(‘d faets is a jndieial fnnetion, and it ean not 
b(‘ d(‘h‘e'ated by tlu* iud.u’(‘ to th(‘ accuser." 

“Wlu'ii reliance is had upon a wari'ant for 
seai'cli th(‘ c‘vil of unrc'asonableiiess is u-narded 
ai;’ainst by re(piirini;' tliat facts, not o])inions, sliall 
bc‘ pi’ov(Mi, in wi-itini;*, and th(‘ t(*stimony shall be 
such as is admissabh* in a court of justice, and 
theiH‘ shall be a judicial lindini;- that th(‘ .^.-rounds 
of a])])lication, or i*easonabh‘ beli(*f of their ex- 
ist(‘nce. hav(‘ Ixxm })roV(‘n, which lindiu!;’ shall be 
incor])orated in the warrant.’’ 


In rnit(‘d State's v. K'ay, 27r) Fe‘d. 1004. the affidavit 
is set out in the' opinion, and refi'rrini;' to it, and th(‘ 
provisions of the Statute, the Fourt said; 


“The affidavits or (h‘])ositions must set forth 
th(‘ facts tt'iidinu’ to (.‘stablish tlu* ^'rounds of tlu* 
a])plication or proliable cause for bc*li(‘vin;;‘ that 
tlu*v (‘xist. 

“It is, of course, entir(*ly clear that under tlie 
constitutional, as well as the statutory ])rovisions 
thus a])])lica])le tlie sufficiency and valielity of the 
search warrant under consideration must be 
tested and determined by the result of the inquiry 
wliether it was based upon a sworn statement of 
facts tending to show probable cause for the belief 
that proper ground for the issuance of such search 
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warrant (‘xisted, or whetlier, on the other hand, 
the latter was based merely upon statements, al- 
tliong-h sworn to, of belief.” 


In Veeder v. United States, ‘252 Fed. at p. 418, the 
Uirenit Court of Appeals said: 


“One's person and property must be entitled 
in an orderly demoeraey, to protection ai^ainst 
both mob hysteria and the oppression of agents 
whom the ])eo])le have chosen to represent them in 
the administration of laws which are required by 
the Constitution to o])erate upon all persons alike. 

“One's home and place of business are not to 
be invad(‘(l forcible and searched by the curious 
and suspicious; not even by a disinterested officer 
of tlu‘ law, unless he is armed with a search ^yar- 
rant. 

“Xo search warrant shall be issued unless tlie 
judge has first been furnislied with facts under 
oath—not sus])icions, beliefs, or surmises—but 
facts which, when the law is pro])erly applied to 
them, tend to establisli the necessary legal con¬ 
clusions, or facts which, when the law is properly 
applied to them, tend to esta])lish probable cause 
for ])elievin,u- that tin* l(‘gal coiudusion is right. 
The inviolability of the accused’s home is to be 
detei*mined by tin* facts, not by rumor, suspicion, 
()]• guesswork. If the facts afford the legal basis 
for the seaivh warrant, the accused must take 
1h(‘ conse(juences. But, equally there mini, be con- 
seojiumces foi* tlie accuser to face. If the sworn 
accusation is based on fiction, the accuser must 
tak(‘ the cliance of punishment for perjury. Hence 
the necessity of a sworn statement of facts, be¬ 
cause one can not be convicted of perjury for hav¬ 
ing a belief, though tlie belief be utterly unfounded 
in fact and law. 

“The finding of the legal conclusion or of prob¬ 
able cause from the exhibited facts is a judicial 
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function, and it can not be delegated by the judge 
to the accuser.” 

In United States v. Borowski, 268 Fed. at }). 4in, it is 
said: 


“The rule is that there must be compliance with 
wliatever formalities are required by statute. 10 
Fncy. PL Pr. 327: 27) Am. cSc Kng. Hncy. Law, 
147. On this point it is said in Archbold's Urim. 
IM. & Pr. (8th Ed.) i;31: 


‘The proceedings upon search warrants 
should be strictlv lee:al, for there is not a de- 
scrij)tion of process known to the law, the execu¬ 
tion of which is more distressing to the citizen. 
Perha])s there is none which excit(‘s sucli in¬ 
tense feeling in consequence of its humiliating 
and degrading effects.’ ” 


In Giles v. United States, supra, the Court observes: 

“It need hardly be pointed out that a ])roc- 
ess issuing to an administrative official which 

will authorize him at anv time of the dav or 

• » 

night to enter the home or office of any per¬ 
son, breaking doors, windows and opening by 
force anything within the premises, for the pur¬ 
pose of taking possession of articles belonging 
either to the occupant or falling within the cate¬ 
gory of outlawed property, is a power ca])able of 
such o])pressive and liberty destroying use that it 
should be strictlv guarded and exercised.” 

To the same effect, U. S. v. Rembert, 284 Fed. at p. 
1006. 
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ADMISSION OF EVIDENCE 

1. The Court erred in admitting in evidence money 
taken upon the execution of the search warrant, l)e- 
cause the search warrant commanded the officer to only 
‘‘seize and take into your possession all intoxicating 
liquor found therein containing one-half of one per 
cent or more of alcohol by volume and fit for beverage 
purposes.” 

Tliere was taken in the execution of the search war¬ 
rant two one-dollar hills, which were received in evi¬ 
dence against the defendant over his objection and 
exception. 

In the following cases it is expressly ruled that prop¬ 
erty seized in the execution of a search warrant, and 
which was not property which the search warrant com¬ 
manded should be seized, is not admissible in evidence, 
having been seized in violation of the constitutional 
rights of the defendant: 


Lipchutz V. United States, 288 Fed. 974. 

In re Front Street, 5 Fed. (2d) at p. 285. 

Veeder v. United States, 252 Fed. at p. 418. 

Honeveut v. United States, 277 Fed. 939, at p. 

94L 

i 

If it be contended that the defendant consented to 
the search, the fact that he knew those executing the 
warrant were police officers, as disclosed by the record, 
and peaceably submitted to search, does not constitute 
a waiver of his constitutional rights. 

Salata v. United States, 286 Fed. 125. 

United States v. Rembert, 284 Fed. 996. 

Duke V. United States, 275 Fed. 142. 
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United States v. Slusser, 270 Fed. 818. 
Amos V. United States, 255 U. S. at p. 317. 


It can not be contended that the monev taken from 
the person of the defendant is admissible evidence un¬ 
der tlie well-established doctrine that after a lawful 
arrest anythinij: found upon the ]ierson of the defend¬ 
ant may ])e used airainst liim as evidence, because, as 
tlie record discloses in this case, the defendant was 
not placed under arrest until after the search of his 
person was made (K. p. 40, 41); and tlie acrent who 
claims to have made the purcliase from the defendant 
was not present at the time of the raid; therefore a 
misdemeanor was not committed in the presence of the 
officers wlio searched tlie defendant, no sale nor any 
])art tliereof liaviiie: been made in their presence, no 
])ossession of liquor havinir been discovered in their 
]')resence until after they searched him (R. p. 40), and 
therefore no misdemeanor liavinii: been committed in 
tlie presence of the officers, their search of the defend¬ 
ant was unlawful, and the property taken from his per¬ 
son was taken in violation of his constitutional rights, 
and was not admissible in evidence against him. Bur¬ 
rows vs. U. S. 55, App. D. C. 133. 

No justification exists in the record for the admis¬ 
sion in evidence of tlie money taken from the person 
of the defendant, because, first, the search warrant con¬ 
tained no direction to seize money, and it is well set¬ 
tled that the officer executing a search warrant is lim¬ 
ited in the execution thereof to the seizure of the 
property enumerated therein, and can not exceed the 
limitations of the command; and, second, because the 


record discloses that the defendant was searched be¬ 
fore he had been placed under arrest and third, because 
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even though the defendant had been under arrest, his 
arrest was illegal, because he was arrested without a 
warrant for a misdemeanor not committed in the pres¬ 
ence of the officers. No part of the misdemeanor of 
either the sale or the possession of liquor was com¬ 
mitted in the presence of the officers, who entered the 
appellant’s premises, searched him and placed him un¬ 
der arrest. Breen and Lyon testified they bought 
li(|U()r from the delendant, and Cornett executed the 
search warrant, Breen and Lyon were not present'at 

I 

tlu‘ executio7i of the search warrant. 

The money was taken from tlie person of the de¬ 
fendant before he was arrested (R. p. 40); the money 
was taken from the defendant and the liquor in the 
table drawer was found before the search warrant was 
served (R. p. 40); the money was taken from the per¬ 
son of the defendant first and then the liquor was found 
in the table drawer (R. ]). 41). 

2. Exhibit No. 6 was improperly received in evi¬ 
dence. 

The record discloses that Exhibit No. 6 was found in 
the drawer of a table in the kitchen of the cafeteria, in 
which room many persons worked, and to which table 
drawer many persons had access. (R. pp. 39, 47, 49, 66, 
71.) Thr- (le.foulant u'as )wf the lessee of the premises 
{R. p. 64). There is no evidence whatsoever in any 
wise connecting the defendant with the possession of 
the bottle (Exhibit No. 6) found in the drawer of the 
table in the kitchen. 

In Ex Parte La Page, 216 Fed. at p. 259, it is said: 

‘‘Such possession (of recently stolen property) 
must be a conscious possession, or possession un¬ 
der such circumstances as to show that the posses- 
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sor knew it was on his premises, and when the 
proof shows that it was just as probable, * 
that the stolen property was placed on the prem¬ 
ises of the suspected party by another or others, 
the mere presence of the property on the premises 
has no significance. * * 

So, in order to warrant a conviction of burglarv 
from the recent possession of property stolen at the 
burglary, it has been held that such possession must 
be personal and exclusive, and must involve a distinct 
and conscious assertion of property by the defendant. 
Jackson v. State, 28 Tex. App. 143; Field v. State, 24 
Tex. App. 422. 

To raise the presumption of guilt from the posses¬ 
sion of the fruits of crime by the prisoner, it was held 

that it was necessarv that thev should be found in his 

* • 

exclusive possession. State vs. Warford, 106 Mo. 55. 

The finding on the premises of a man of family, of 
goods stolen by means of a burglary, without showing 
his actual conscious possession thereof, is not such pos¬ 
session as would justify a presumption of guilt by rea¬ 
son thereof. State v. Drew, 179 Mo. 101. 

Where the day after a burglary, some stolen goods 
were found in a trunk belonging to the accused, on a 
canal boat, the trunk being then broken open so that 
anyone had access to it, it was hold that mere ])()sses- 
sion of the stolen goods should not be regarded as 
prima facie or presumptive evidence of the burglary. 
Davis vs. People, 1 Park. Crim. Rep. 447. 

So, the fact that grain, stolen at the time of a bur¬ 
glary, and found the next day in the granary of ac¬ 
cused’s father, for whom the accused worked, was held 
insufficient to convict the defendant of burglary. State 
vs. Burke, 11 Idaho 420. 
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And the finding of stolen meat in a stump 100 yards 
from a house into which accused was moving was held 
insufficient to convict him. AVashington vs. State, 21 
Fla. 328. 

The night after a burglary, two boys were found 
sleeping in a bin about one-half a mile distant. Some 
of the property stolen was found in the same building 
with the boys, and some was hidden in rubbish near 
the bin. Pollock, C. B., held that these facts were con¬ 
sistent with innocence, and that no possession was 
proved. Queen v. Coots, 2 Cox C. C., 188. 

In order that an inference of guilt may be drawn 
from the unexplained possession of goods recently 
stolen, it must be an exclusive personal possession on 
the part of the accused. This does not mean that the 
goods must be actuallv in the hands of the accused, 
or on his person; but possession of the requisite char¬ 
acter must be established by the fact that the goods 
were found on premises or in a place of which the ac¬ 
cused was in the exclusive occupancy and control. 

People V. Hurley, GO Cal. 74. 

Van Straaten v. People, 26 Colo. 184. 

State V. Raymond, 46 Conn. 345. 

Tui’berville v. State, 42 Ind. 490. 

(Jalvin vs. State, 93 Ind. 550. 

State V. Castor, 93 Mo. 242. 

People V. Wilson, 7 N. Y. App. Div. 326. 

People V. McCallan, 103 N. Y. 587. 

Robinson v. State, 22 Tex. App. 690. ; 

The rule is stated thus in 17 R. C. L. at p. 73: 

“The general rule that the possession of stolen 
property is evidence of guilt is limited by the rule 
that to warrant an inference of guilt, it must fur- 
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ther ai)pear that the posses.sion was personal, and 
that it involved a distinct and conscious assertion 
of possession by the accused. It would be pushing 
the rule too far to recjuire of one accused of a 
crime an explanation of his possession of the 
stolen ])roperty, when such possession could also, 
with ecpial right, be attributed to another. Hence 
the mere fact of tinding stolen articles on the 
premises of a man of a family, or in a place in 
whieli many others have free access without show¬ 
ing his actual conscious })ossession thereof dis¬ 
closes only a ])rima facie constructive ])ossession 
and is not such possession as will justify an 
inference of guilt bv reason thereof.” 


There was not sufiicient evidence of possession 
where the goods were found in a room jointly occupied 
bv defendant and another. Tuberville v. State, Ind. 
490. 


()r in a room occupied by defendant, but not under 
liis control. Casas v. State, T2 Tex. App. 59. 

Possession of defendant must be })ersonal and 
exclusive, for the reason that such possession alone 
indicates that the goods have come to the possessor 
by his own act, or with his consent. People v. Wil¬ 
son, 151 X. Y. 403. 

There is no ])resumption where the goods are found 
on the })remis(‘s of the prisoner, but in an open build¬ 
ing to which many others had access. People v. Cur¬ 
ran (Cal.), 31 Pac. 1116. 

Xor when found in a trunk in which other persons 
had been. State v. Tilton, 63 Iowa, 117. 

It can not be shown that the goods were found in 
a house occupied by defendant's wife and daughter, 
the possession being constructive. State v. Drew, 179 
Mo. 315. 
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Possession in defendant’s son is not evidence against 
defendant. Brown v. State, 34 Tex. Cr. loO. 

Possession in defendant's father is not admissible 
against defendant. Moore v. State (Tex.), 25 S. W. 
626. 


If others have access to the place where the stolen 
goods are found, and might have pul them there, the 
fact that they were found in such place does not ijrove 
possession ])y the accused. 


l’i‘opIe V. Hurley, 60 Cal. 74. 

State V. Van Winkle, 80 Iowa 15. 

Cablick v. Peo})le, 40 Mich. 292. 

And if the place where the goods were found was 
accessible to others, the inference can not be drawn. 

People V. Hurley, 60 Cal. 74. 

Turberville v. State, 42 Ind. 490. 

State V. Griffin, 71 Iowa 372. 

lT‘rkins v. State, 32 Tex. 109. 

In State v. Castor, 93 Mo. 242, it was held that 
possession was not i)roved by the fact that the stolen 
articles were found in the defendant’s trunk, which 
was kept in his employer’s sitting-room, and was un¬ 
locked a part of the time. 

In State v. Wilks, 58 Mo. App. 159, the same rule 
was applied in the case of goods found in a hotel room 
occupied by the accused, but to which the employees 
at the hotel had readv access. 


THE COURT ERRED IN FINDING THE 
DEFENDANT GUILTY 

It is submitted that the alleged act constituting the 
contempt, being a crime, the defendant was entitled to 
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a trial by jury, under the provisions of the Clayton 
Act. 6 Fed. Stat. Anno., p. 142. 

But, if this be not so, it is settled that in a case of 
this kind the guilt of the defendant must be established, 
by the evidence, beyond a reasonable doubt. 

^Veiling V. United States, 9 Fed. (2d) 293. 

Jones V. U. S., 209 Fed. 585. 

The testimonv of the disinterested witnesses onlv, 
should certainlv create a reasonable doubt as to the 
defendanUs guilt. These witnesses are not discred¬ 
ited, and against their testimony is pitted the testi¬ 
mony of men employed by the Prohibition Department, 
to s})y upon their fellow man. They come from a class 
of men whose conduct has aroused the righteous in¬ 
dignation of the entire country, and who have done 
much, tending to bring the administration of justice 
into disrepute; men, who without the semblance of 
lawful authority, invade the sanctity of the home; 
who discharge firearms at random upon the public 
streets, killing and injuring innocent people engaged 
in their lawful pursuits; among which class of men an 
amazing number have been found guilty of perjury and 
bribery; men who are here today and gone tomorrow, 
because of the discoverv of their dishonestv and un- 
faithfulness. All of this is a matter of common knowl¬ 
edge, and yet, though this testimony is contradicted 
by that of substantial citizens, engaged in honorable 
business, this appellant is found guilty beyond a rea- 
so7i-ahle doubt. 

On several occasions the Judges of the lower courts 
have stated from the bench that thev would not believe 

•r 

certain Prohibition Agents on oath. They have been 
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thoroughly discredited, as a class, both here and 
throughout the country, and juries, in the great major¬ 
ity of cases, refuse to believe them; especially is this 
true when their testimony is contradicted by credible 
witnesses and substantial business men, as in the case 
at bar. 


“Where all the substantial evidence is as con¬ 
sistent with innocence as with guilt, it is the duty 
of the appellate court to reverse a judgment, of 
conviction. Vernon v. United States, 146, F. 121, 
123, 124, 76 C. C. A. 547; Union Pacific Coal Co. v. 

U. S. 173 F. 737, 738, 97 C. C. A. 578; Williamson 

V. U. S. (C. C. A.), 286 F. 852, 856; Sullivan v. U. 
S. (C. C. A), 283 F. 868. 

I 

The appellant was charged with committing an act 
which amounted to a crime; he was tried without plea 
or ausu'cr to the charges brought against hhn, and he 
was denied a trial by jury. 

The judgment of the lower court is erroneous and 
should be reversed. 

Respectfully submitted, 

T. Morris Wampler, 
Counsel for Appellant, 


March 29th, 1927. 
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Columbia 
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No. 4539 
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V. 

United States of America, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The facts set forth in the appellant’s statement 
of the case are not sufficiently full and complete 
to present the issues involved herein for review, 
and a brief statement of the material facts is, there¬ 
fore, herein set out. 

Upon February 25, 1925, the appellee filed, in 
the Supreme Court of the District of Columbia, its 
bill in equity against the appellant (defendant be¬ 
low) and one Terry A. Rudden, alleging in substance 
that said defendants were maintaining a certain 
portion of the building at No. 1416 K Street North¬ 
west, Washington, D. C., known as the ‘‘Maple Inn 
Cafeteria,” as a common nuisance, as defined by 
Section 21 of Title II of the National Prohibition 

( 1 ) 
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Act, and alleging certain sales of intoxicating liquor 
by said defendants on said premises. (Rec. p. 2-8.) 
Thereupon, on said February 25,1925, the Supreme 
Coiiii: of the Distiict of Columbia granted an in- 
jimction pendente lite, restraining said defendants 
from selling, keeping, or bartering, and from per¬ 
mitting to be sold, kept, or bartered, intoxicating 
liquors on said premises, which injunction was duly 
served on said defendants on February 27, 1925. 
(Rec. p. 8-9.) 

On March 16, 1926, the appellee herein filed, in 
the Supreme Court of the District of Columbia, an 
information in ecpiity for contempt, alleging the 
granting of the aforesaid injunction pendente lite 
and service of the same upon the appellant, Harry 
Ma^mard, and alleging that while said restraining 
order was in full force and effect, the appellant, 
Harry Ma}mard, violated the said injunction pen¬ 
dente lite, and in contempt thereof kept and sold 
u|)on the aforesaid premises intoxicating liquor, 
s])ecifying the following violations: (1) That on 
February 5, 1926, the appellant sold to one Daniel 
P. Lyons, on said premises, one pint of gin; (2) 
that on February 6,1926, said appellant sold to one 
George F. Breen, on said premises, one pint of 
gin; (3) that thereafter on said February 6, 1926, 
said appellant again sold to said Breen, on said 
premises, one pint of gin; (4) that thereafter, on 
said February 6, 1926, the appellant kept for sale, 
upon said premises, certain quantities of intoxicat¬ 
ing liquor. (Rec. pp. 10-14.) 
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Thereupon, on the sixteenth day of March, 1926, 
the Court below issued a bench warrant against said 
appellant, Harry Maynard, which was duly served 
upon said appellant. (Rec. p. 21.) 

The appellant herein filed in said cause a motion 
for a jury trial and, thereafter, said cause was set 
down for a hearing upon said information for con¬ 
tempt. (Rec. p. 22.) 

At the hearing in open court. Prohibition Agent 
Daniel P. Lyons testified in substance that, on Feb¬ 
ruary 5, 1926, he entered the ‘‘Maple Inn Cafe¬ 
teria,” and saw a large number of people dining 
there; that he was introduced to the appellant, 
Harrv Mavnard, bv Terrv A. Rudden, and that the 
appellant, Harry Maynard, then and there sold the 
said Lyons one pint of gin, for which Lyons paid 
the appellant the sum of one dollar and fifty cents. 
(Rec., pp. 26-30.) Prohibition Agent George F. 
Breen testified that on the following day, February 
6,1926, he went to the “Maple Inn Cafeteria” with 
the witness Lvons; that Lvons introduced Breen to 
the appellant, Harry Maynard, whereupon the ap¬ 
pellant, Harry Maynard, sold and delivered to said 
Breen one pint of gin (Rec., pp. 30-31); that after 
making said last-mentioned purchase, Breen pro¬ 
ceeded to the office of the U. S. Commissioner and 
there made the affidavit set out on page 80 of the 
record and procured from said U. S. Commissioner 
a search warrant to search the said premises for 
intoxicating liquors; that at the said office of the 
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U. S. Commissioner, the witness Breen, in the pres¬ 
ence of certain other prohibition agents and Metro¬ 
politan Police officers, marked two one-dollar bills 
and a ten-dollar bill, the notation of the serial num¬ 
bers of which bills was then and there taken down 
by certain of said officers (Rec., p. 32); that there¬ 
after, about 5.30 p. m. on said February 6, 1926, 
the said Breen, accompanied by the said officers, 
who were present at the U. S. Commissioner’s office 
as aforesaid, returned to the said “]\Iaple Inn Cafe- 
tei'ia,” Officer Cornett being possessed of said 
search warrant: that thereupon the witness Breen, 
Iiaving lirst ai-ranged a signal with the other officers, 
which he would make in case he succeeded in mak¬ 


ing a purchase of liquor with the two marked bills, 
entered the said premises, saw the appellant, Harry 
iMaynard, behind the counter, and the appellant 
^lavnard then and there sold to the said Breen one 
pint of gin, for which Breen paid Maynard the 
said two marked one-dollar bills, the appellant giv¬ 
ing back to Breen fifty cents in change, and the 
appellant placed the said two one-dollar bills in his 
trousers pocket; that Breen then left the said 
lU'emises with the said bottle of gin, and as he came 
out of the door of said premises, gave the signal 


agreed upon with the said officers and exhibited to 
the said officers the said pint of gin which he had 
2 )urchased as aforesaid. (Rec., pp. 32-35.) 

Immediately thereafter, the officers who had re¬ 
mained outside said premises, rushed into said 
premises, and Agent Cornett thereupon approached 


the appellant Maynard, who was standing in the 
i-ear of the cafe, with his apron on and his coat re¬ 
moved, and stated to the appellant Maynard that 
he had a search warrant for his place, whereupon 
Agent Cornett started to read the said search war¬ 
rant, and that Maynard before he finished reading 
the* warrant, w’ent into the kitchen where the other 
officers w^ere, and as he, Maynard, started to leave. 
Officer Cornett di]*eeted the appellant Maynard to 
stand right there. (Rec. pp. 36-38.) Thereupon 
Captain Burlingame, of the Metropolitan Police, 
said to the appellant ^laynard, “Harry, we woxild 
like to take a look at your money,” to which May¬ 
nard re]died, “raising both arms like he was ready 
to be searched and for someone to go through his 
pockets and take his money if they wanted to, ‘All 

_ I 

right’” (Rec. p. 50); that thereupon the officers 
found in the appellant’s ti'ousers pocket the tw'o 
one-dollai* ))ills which had Ixeen marked bv said 

A' 

agents as aforesaid (Rec. pp. 38, 45, and 50) ; that 
the officers then asked the appellant Maynard w’here 
lie kept his liquor, to which he replied that he did 
not have anv there and that the officers could tear 
the place to pieces and they would not find any; 
shortly theu-eafter, the offijeers in searching said 
premises fomid in a secreted table dravrer, in the 
kitchen of said Cafeteria, two pints of gin, wrapped 
up in newspapers, similarly to the three bottles of 
gin w’hich had been previously purchased by Agents 
Lyons and Breen on said premises, on February 
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5th and Febimary 6th, 1926 (Rec. p. 50-51); there¬ 
upon Officer CoiTiett left a copy of said search war¬ 
rant with the appellant Ma}aiard, together with a 
receipt for the property seized (Rec. p. 40). 

At the close of the Government’s evidence, coun¬ 
sel for the appellant moved to dismiss the informa- 

I 

tion, to quash the search warrant and to suppress 
the use as evidence of the moiiev taken from the 
appellant’s person and the two bottles of gin found 
in the table drawer, all of which motions, after argu¬ 
ment, were overruled. (Rec. pp. 60-61.) 

The defendant introduced certain witnesses 
wliose testimony, if believed, tended to ])rove an 
alibi for the appellant Maynard, in that as was al¬ 
leged, the said Maynard was not present upon the 
premises in question on the o(*casions of said sales, 
but was in other places. (Rec. ])p. 61-74.) 

The evidence produced by the appellant also 
showed tliat Terry Rodden was a partner of the ap¬ 
pellant in running said cafe (Rec. pp. 65-72); the 
ap})ellant Maynard denied having made the sales 
as testified to by the Government Agents, and stated 
that he shared in the profits of the business with 
Terry Rodden and got a percentage (Rec. p. 72). 

At tlie close of the evidence, tlie Court found that 
there was a sale by the ap])ellant on February 5, 
1926, and that there were two sales by the appellant 
on February 6, 1926, and that the liquor was found 
in the possession of the defendant in the table in 
the kitchen, all as testified to by the Government 
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witnesses, and found that the defendant was guilty 
of contempt as charged (Rec. p. 76); and there¬ 
after, on June 22, 1926, the Court entered a decree 
adjudging the appellant, Harry Maynard, in con¬ 
tempt of Court for said violations in accordance 
with said findings, all in violation of the injunction 
order of February 25, 1925, and thereupon sen¬ 
tenced the said appellant, Harry Maynard, to pay 
a fine of One Thousand Dollars and to be committed 
to the Washington Asyhmi and Jail for a period of 
one year (Rec. pp. 22-23). 

ARGUMENT 

In arguing the issues here raised and presented 
for review, the argument on behalf of the appellee 
will be presented under the following four points: 

First, The Court below committed no error in 
overruling the aj^pellant’s motion for a jury trial 
and in denying to the appellant a trial by jury. ; 

Second. The motion to quash the search warrant 
was properly overruled. 

Third. The Court below committed no error in 
overruling the appellant’s motion to suppress the 
use as evidence of the articles seized, and such evi¬ 
dence was properly admitted. 

Fourth. The Court committed no error in enter¬ 
ing the decree in this case. 
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First point: The court below committed no error in 
overruling: the appellant's motion for a jury trial and 
in denyine: to the appellant a trial by jury 

It is well settled that a court of equity has the 
power to puuish for contempt of its orders and de¬ 
crees, and that the defendant in such contempt pro¬ 
ceedings is not entitled to a trial by jury. 

In the case of Mufjlcr v. Kansas, 123 U. S. 623, 
the Supreme (\)urt had under consideration the 
Prohibition Statute of the State of Kansas similar 
in principle to the provisions of the National Pro¬ 
hibition Act liere m question, and the Court, at 
pages 672-()73, said: 

Equally untenable is the proposition that 
proceedings in equity for the purposes in¬ 
dicated in tile Thiiteenth Section of the 
Statute are inconsistent with due process of 
law. * * * ground of this jurisdic¬ 

tion in cases of purpresture, as well as of 
public nuisances, is the ability of courts of 
equity to give a more speedy, effectual, and 
permanent remedy, than can be had at law. 
They can not only prevent nuisances that are 
threatened, and before irreparable mischief 
ensues, but arrest or abate those in progress, 
and, by perpetual injunction, protect the 
public against them in the future; whereas 
courts of law can only reach existing nui¬ 
sances, leaving future acts to be the subject 
of new prosecutions or proceedings. * * * 

As to the objection that the statute makes 
no provision for a jury trial in cases like this 
one, it is sufficient to sav that such a mode of 
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trial is not required in suits in equity brought 
to abate a public nuisance. * * * 

In the case of Hunter v. United States, 48 App. 
D. C., 19, the Court, at page 25, said: 

The power to punish contempt is inherent 
in all courts. 

And in discussing the provisions of Section 268 
of the Judicial Code, the Court says: 

It will thus be seen that even in the Act 
of Congress, intended to limit the power of 
the courts to punish for contempts of its 
authorities by summary proceedings, there 
is expressly left the power to punish in this 
summary manner the disobedience of any 
party to any lawful writ, process, order, rule, 
decree, or conmiand of the court. * * * 

While such a proceeding is in its nature 
criminal, the defendant is not entitled to a 
t7'ial by jury except where expressly required 
by statute. He has been deprived of 7io con¬ 
stitutional 7'ight in this 7'espect. But the 
power of a court to make an order carries 
\yith it the equal power to punish for a dis¬ 
obedience of that order; and the inquiry as 
to the question of disobedience has been, 
from time immemorial, a special function i of 
the court. And this is no technical rule. In 
order that a Court may compel obedience to 
its orders, it must have the right to inquire 
whether there has been any disobedience 
thereof. To submit the questioii of disobedi¬ 
ence to ayiy other tribunal, be it a jury or any 
other court, would operate to dejyrive the pro- 
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ceedings of half its efficiency. Re Debs, 158 
U. S., 564, 594. * * * (Italics ours). 

See also the following cases: EUenhecker v. Dis- 
trict Court of Plymouth County, 134 U. S. 31; In 
re Chapman, 166 U. S. 661; Gompers v. United 
States, 233 U. S. 604. See also United States v. 
Huff, 206 Fed. 700, at ])age 712, where the court 
said: 

Congress purposely left to the coui*ts the 
inherent power to intiiet their own punish¬ 
ment for improper or corru])t approaclies 
and communications addressed to their offi¬ 
cers, including judges, jurors, witnesses, and 
examiners, with intent to or calculated to 
influence them in the decision of matters sub¬ 
mitted to them, for the reason that no court 
could maintain its authority, if it was re- 
mitted to another tribunal to protect itself, 
when its inteirritv was so assailed. * * * 

In discussing the said Section 135 of the Criminal 
Code, the Court said: 

The omission of Congress is a pregnant 
one, and persuasive of its belief that such 
unsuccessful attempts could be punished by 
the court itself under the first section of the 
Act. and in a suimnarv manner. 

Section 24 of Title II of the National Prohibi¬ 
tion Act, under wdiich section the infoimation for 
contempt in the case at bar was brought, specifi¬ 
cally provides that upon violation of any temporary 
or permanent injunction granted 2 )ursuant to this 
title the Court may summarily try and punish the 


11 


defendmif. This section goes on to provide that 
such proceedings for punishment for contempt shall 
be commenced by filing in the Court which issued 
the injunction (the Equity Court, sec. 22), an in¬ 
formation alleging the facts constituting the viola¬ 
tion, whereupon the court shall cause the defendant 
to be arrested. The section then states: "‘The trial 


may be had upon affidavits, or either party may 
demand the production and oral examination of the 


witnesses”; and this section then provides for the 


punishment of those found guilty of contempt 


under the provisions of said section. Sec. 22 of 
said Act specifically ])rovides that the proceedings 


to abate nuisances shall be tried bv a Court of 


Equity. (See Sec. 22, Title II, National Prohibi¬ 
tion Act.) 

This section confei'S specific authority upon 
courts of equity to entertain proceedings for con¬ 
tempt of injunctions issued under the Act and 
clearly provides that such proceeding shall be a 


summaiy action by the court and not by trial by 


It has been almost universally held by the courts 
that contempt proceedings instituted under Section 
24, Title II, of the National Prohibition Act, are, to 
be tried by the court, and that the defendant is 
not entitled to trial by jury. In the case of Lewin- 
Hokn V. United States, 278 Fed., page 421 (C. C. A. 
7th Circuit), which was a proceeding identical in 
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nature with the proceeding here under considera¬ 
tion, the court, at page 428, said: 

, The objection that defendant is deprived 
of right of trial by jury, and that, therefore, 
these sections are unconstitutional, possesses, 
we think, less merit. This question is also 
closed bv at least two decisions of the 
Supreme Court. Eilenhecker v. Plymouth 
County, 134 U. S. 31, 10 Sup. Ct. 424, 33 L. 
Ed. 801, and In re Chap^nan, 166 U. S. 661, 
17 Sup. Ct. 677, 41 L. Ed. 1154. In the 
former case cited we find this language: 

“ The contention of these parties is that 
they were entitled to a trial by jury on the 
question as to whether they were guilty or 
not guilty of the contempt charged upon 
them, and because they did not have this 
trial by juiw they say that they are depidved 
of their liberty without due process of law 
within the meaning of the Fourteenth 
Amendment of the Constitution of the 
United States. 

‘‘If it has ever been understood that pro¬ 
ceedings according to the common law’ for 
contempt of court have been subject to the 
right of trial by jury, we have been unable 
to find any instances of it. It has alw’ays 
been one of the attributes—one of the powers 
necessarily incident to a court of justice— 
that it should have this power of vindicating 
its dignity, of enforcing its orders, of pro¬ 
tecting itself from insult, without the neces¬ 
sity of calling upon a jury to assist it in the 
exercise of this powrer.” 
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To the same effect, that the provisions of the 
National Prohibition Act providing for the enjoin¬ 
ing of nuisances and the punishment by contempt 
for violation of restraining orders issued under said 
Act, do not entitle the defendant in such contempt 
proceedings to trial by jury, see also the following 
cases: United States v. Reinking et al,, 283 Fed. 
855; United States v. Reisemveher et ah, 288 Fed. 
520 (C. C. A. 2d) ; Wedel v. United States, 2 Fed. 
(2d) 462 (C. C. A. 9th); Denapolis et al, v. United 
States, 3 Fed. (2d) 722 (C. C. A. 5th Circuit); 
United States v. Duigyian, 4 Fed. (2d) 983 (C. C. A. 
2d Circuit). 

In the case of Keystone Brewing Company v. 
United States, 3 Fed. (2d) 994 (C. C. A.), which 
was a contempt proceeding, adjudging the defend¬ 
ant guilty of the violation of a restraining order 
issued under Section 24 of Title II of the National 
Prohibition Act, the Court said, among other 
things: 

The proof was abundant to show a most 
flagrant violation by these defendants of the 
Court’s injunction, and the nature of the 
contempt made the ease one for the Court 
itself, not a jury, to examine into and decide. 
(Italics ours.) 

In the last mentioned case, the Supreme Court 
of the United States denied a writ of certiorari. 
See Keystone Brewing Company v. United States, 
268 U. S. 689. 

43620—27-2 
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The appellant herein contends however, that^ 
notwithstanding the provisions of the National Pro¬ 
hibition Act, the terms of the Cla^Ton Act of Oc- 
tober 15, 1914, Chapter 323, 38 Stat. 738, 739, Sec¬ 
tions 21, and 22, entitled this appellant to a trial by 
jury. 

Tlu* Clavton Act was an Act, as indicated bv its 
litle, covering the subject of violations of the Anti¬ 
trust Law, and deals, in the main, with disputes 
betw(‘en employers and laborers in matters relat¬ 
ing t(^ interstate coimnerce. The Sections 21 and 


22 of this Act, in substance, provid(‘ that in all cw.sc.s* 
frilldit the jjurviar of said Act, trials for a con- 
teni})! may be* had upon demand by the accused be¬ 
fore a jury. It is apparent tliat th(‘ provisions of 
tl-ese Sections providing for a trial by jury are 
limited to cases which arise within the purview 
of tliis Act,'' and that thev can not be extended 


to other Acts; particularly is this true in the case 
of the provisions of Section 24, Title II, of the 
National Prohibition Act, which was enacted sev¬ 
eral vears after the Clavton Act, and which, bv its 
terms, provides that such proceedings are to be 
had in a court of equity and punishment to be 
made summarily by the Court. Moreover, Sec¬ 
tion 24 of the Clayton Act provides as follows; 


That nothing herein contained shall be 
construed to relate to * * * contempts 

conmiitted in disobedience of any lawful 
writ, process, order, rule, decree, or com¬ 
mand entered in any suit or action brought 
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or prosecuted in the name of, or on behalf 
of, the United States, but the same, and all 
other cases of contempt, not specifically em¬ 
braced within Section 21 of this Act, may be 
punished in conformity to the uses of law 
and equity now prevailing. 

It is thus seen that said Section 24 of the Cla\i;bn 
Act specifically exempts from the provisions of the 


Cla\^on Act, proceedings, such as tlie instant one, 

t 

winch were instituted in the name of the United 


States or on behalf of the United States; and limits 
the proceedings specifically to the cases of contempt 
which are specifically embraced in Section 21 of 
said Act. A reading of all these Sections together, 
shows very clearly that the intent of Congress was 
to give the right of trial by jury in contempt pro¬ 
ceedings only to cases “within the purview of this 
Act,” and to exempt from said provisions, proceed¬ 
ings such as the proceeding here under considera¬ 
tion. 


In construing another section of the Clayton Act, 
namely, Section 17, which provides for notice be¬ 
fore issuing restraining orders, the Supreme Court 
of tlie United States, in the case of Druggan v. 
Anderson, 269 U. S. 36, had before it the question 
whether, in a proceeding for contempt brought un¬ 
der the provisions of Section 24 of Title II of the 

t 

National Prohibition Act, for violation of a tem¬ 
porary injunction, issued under the National Pro¬ 
hibition Act, such temporary injunction was valid, 
wdieT’e it appeared that the same was issued without 
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the preliminary notice required by Section 17 of 
the Clayton Act and by Equity Rule 73. The Su¬ 
preme Court of the United States, in passing upon 
this question, said: 

It is argued that the preliminary injunc¬ 
tion was void for want of the notice required 
by Equity Rule 73 and the Act of October 15, 
1914, Chapter 323, Section 17; 38 Stat. 730- 
737. The statute [The National Prohibition 
Act] provides that if it is made to ai)pear 
that a nuisance exists, a temporary injunc¬ 
tion shall issue forthwith. Section 22. In 
view of the drastic policy of the amendment 
and the statute, we see no reason wliy the 
words should not be taken literally, to mean 
what they say. (Words in brackets sup¬ 
plied.) 

The same question came before the Circuit Court 
of Appeals, of the Seventh Circuit, in the case of 
McFarland v. United Sfafc^s, 295 Fed. 648, where 
the Court said, among other things: 

That there is a repugnancy between Sec¬ 
tion 22 of this latter Act [National Prohibi¬ 
tion ActJ and Equity Rule No. 73, and Sec¬ 
tion 17-of the Cla\i:on Act must be conceded. 
It is also apparent, we think, that it was the 
obvious and expressed intention of Congress, 
in enacting the National Prohibition Act, to 
make an exception to the general rule and 
prescribe a specific code of practice or pro¬ 
cedure which governs equity suits author¬ 
ized by the Act to be brought to abate nui¬ 
sances. (Words in brackets supplied.) 
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Upon the proposition that the provisions of the 
Clayton Act above referred to are limited to cases 

arising within the purview of said Act, see the fol¬ 
lowing cases: 

Meyers et al, v. United States, 264 U. S. 95; 

Michaelson et al. Y. United States, 266 

U. S. 42. 

In the latter case, the Supreme Court, at page 70, 
said: 

The trial is by the Court * * * if the 
contempt be charged to be in disobedience 
of any lawful writ, process, rule, decree, or 
command entered in any suit or action 
brought or prosecuted in the name or on be¬ 
half of the United States. In other cases the 
trial is to be by Jury. 

Upon the x>roposition that the defendant in a con¬ 
tempt proceeding brought under Section 24 of 
Title II of the National Prohibition Act, is not en¬ 
titled to trial by jury, notwithstanding the provi¬ 
sions of the Cla\d:on Act, see also the following 
cases: Forrest v. United States, 277 Fed. 873 (C. C. 
A. 9th); Kling et al, v. United States, 8 Fed. 2d 
930 (C. C. A. 6th); (Certiorari denied, 269 U. S. 
587). 

That the provisions of the Clayton Act providing 
for a trial by jury in contempt proceedings, are to be 
limited only to cases arising under the purview of 
the Act and are not applicable to cases, such as the 
instant proceeding, brought in the name of the 
United States for contempt of the decree of the 
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Court, see the following cases; Canoe CreeK Coal 
Company v. Christinson, 281 Fed. 559 at pages 565- 
56S; Patton v. United States, 288 Fed. 812 (C. C. A. 
4th) ; McGibbony v. Lancaster et al., 286 Fed. 129 
(C. C. A. 5th). 

In the last-mentioned case the defendant based 
his demand for a jury upon the provisions of Sec¬ 
tion 22 of the Clayton Act, and the Court, after 
quoting said Section 22, said among other things: 

The terms of the quoted provision show 
that it was intended to be applicable only “in 
all cases within the purview” of the Act of 
which it is a part. A suit such as the one in 
which the receivers were appointed and the 
injunction in question was issued is not a 
case within the purview of the Clayton Act. 
Nothing in that Act indicates an intention to 
limit or abridge the power of the court to 
punish for contempt in a case not within the 
purview of that Act, which dealt with cases 
under the Antitrust Laws of the United 
States, and cases between employers and em- 
])loyees, etc., involving or growing out of dis¬ 
putes concerning tei-ms of conditions of em¬ 
ployment. 

Second point: The motion to quash the search warrant 

w as properly overruled 

It is well settled that one, who seeks to quash a 
search warrant upon the ground of an alleged un¬ 
lawful or unconstitutional search and seizure, must 
allege and , prove that it was his property w’hich 
was thus unlawfully invaded, or that it was his 
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goods and chattels which were thus unlawfully 
seized. 

In the case of Chicco v. United States, 284 Fed. 
434 (C. C. A. 4th Circuit), it appeared that the 
officers i*aided, under a search warrant, the prem¬ 
ises occupied by one of the defendants, and, finding 
no liquor on these premises, they procured the keys 
to the adjoining premises, and, upon search, found 
considerable intoxicating liquor therein, and upon 
the return to the storeroom of the defendant Hills, 
found certain postal cards and receipts in the name 
of the defendant Chicco. Defendants Hills and 
Chicco filed petitions for the return of the prop¬ 
erty and to suppress the same as use in evidence 
against them, both of which petitions were denied. 
The Court of Appeals, in affirming this decision, 
at page 435, said, inter alia : 

We think it is perfectly clear that tlie 
action of the Court in both instancies was 
right. The petition in neither case set out 
any ground for either the return or the sup¬ 
pression of the articles mentioned. In th.e 
j)etition of Chicco the grounds relied on were 
that the search warrant was not properly 
issued, in that it failed to specify the prop¬ 
erty to be searched, and that the papers 
seized were not, in themselves, unlawful, and 
were papers in which the Government had 
no interest; in the case of Hills, that the keys 
were obtained from him, on the demand of 
the officers, on a search warrant not issued in 
accordance with the law, in that the warrant 
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failed to specify the property to be searched 
for, and upon othjer grounds similar to those 
set out in the case of Chicco. There was no 
allegation in either petition that the prop¬ 
erty which the Court was thus ashed to 
return was the property of either of the petU 
tioners, nor was it alleged in what respect its 
possession by the Governmenl affected the 
interest.^ of the defendants. * * * and 

even concedins: that a search of the latter 
premises would have been illegal and vio¬ 
lative, as against the owner or occupant 
thereof, of the constitutional inhibitions 
against unlawful search and seizure, still, as 
was siiid in the Silvcuthorne case, (D. C.) 
265 Fed. 857. the ])rohibition tliere contained 
(Fourth and Fifth Amends. U. S. Const.) is 
for the benefit of the person or individual 
whose lights have been invaded, and, if that 
be correct, the only ])erson who could have 
invoked this ])rotection was the owner of the 
property, the elder Chicco, and certainly not 
the person who had unlawfully and clandes¬ 
tinely occupied it as a cache for contraband 
liquor. (Italics ours.) 

Upon tliis proposition see also the cases of United 
States V. Jensen et al., 291 Fed. 668, and Hose v. 
United States, 274 Fed. 245 (C. C. A. 6th Circuit). 

In the case at bar the motion filed by the appel¬ 
lant contained no allegation whatever that the prop¬ 
erty searched was owned or possessed b}" the appel¬ 
lant, or that any property belonging to the appellant 
was seized under such search, or that any rights 
secured to the appellant by the constitution had 
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been thereby invaded, and the court below very 
properly overruled said motion. 

Moreover, the appellant, in his testimony, in the 
case at bar, denied that he was in possession of the 
premises or that he leased the same, denied any 
knowledge of the gin seized from the table drawer 
in the kitchen (Rec. pp. 70-72), and in view of the 
fact of his disclaimer of any ownership or custody 
of the premises searched, he was not in a position 
to complain of the search in question. 

In the case of Mutumke v. Ignited States, 15 Fed. 
(2d) 196 (C. C. A. 9th), the defendant was con¬ 
victed of a violation of the National Prohibition 
Act and assigned as error the denial of a motion fo 
suppress evidence and to quash the search warrant 
and the admission of evidence taken under the 
search warrant. The Court of Appeals, among 
other things, said: 

It appears from the record that the plain¬ 
tiff in error throughout the trial denied that 
he had possession or control of the premises 
searclied, and, if so, his constitutional rights 
were not invaded, and he is in no position 
to question either the validity of the warrant 
or the legality of tlie search. For a like 
reason the liquor found upon the search was 
properly admitted in evidence. 

See also the case of Graham v. United States, 15 
Fed. (2d) 740 (C. C. A. 8th Circuit), where, upon 
a similar question, the Court said: 

If Graham was in a position to urge the 
objections made to this search warrant, we 
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might be compelled to sustain them. They 
can not, however, be availed of by this de¬ 
fendant. The buildings searched belonged 
to, and were under the control of, his 
father * * * The g u a r a n t v of the 

Fourth Amendment to the Constitution 
against unreasonable search and seizure is 
a personal right or privilege, that can only 
be availed of bv the owner or claimant of 
the property subjected to unreasonable 
search and seizure. See Rosenberg v. 
United States (C. C. A. 8th Cir.) 15 Fed. 
(2d) 119: Goldberg Case (C. C. A.) 297 Fed. 
98: CIncco v. United States (C. C. A.) 284 
Fed. 434. 

See also the case of Armstrong v. United States, 
16 Fed. (2d) 62 (C. C. A. 9th Circuit), where, upon 
a similar question, the Court of Appeals said: 

Xor does the record shou' that the defeiid- 
ant made ang claim either to the }>remises 
searched or the property seized, and, in the 
absence of such claim, can not urge unreason^ 
able search upon irhich to base a constitu¬ 
tional right. See Letris, et al., v. United 
States (C. C. 2 \.), 6 Fed. (2d) 222. The in¬ 
tent of Section 269 supra [of the judicial 
Code] as amended, is that the complaining 
party must show that he was denied a sub¬ 
stantial right. Hayirood v. United States 
(C. C. A.), 268 F. 795: Williams v. United 
States (C. C. A.), 265 F. 625. This he has 
not done. (Words in brackets supplied; 
italics ours.) 
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See also Klein v. United States, 14 Fed. (2d) 35 
(C. C. A. First Circuit), where, upon a similar 
question, the court said: 

Furthermore, defendant testified that he 
had no interest in the liquors or property 
seized upon the third floor, and that the 
apartment there was not occupied by hiin, 
and he made no claim to the liquors or other 
property seized or to the premises which 
were searched, and therefore could not raise 
an objection to the introduction of the liquor 
seized in evidence. 

Upon the foregoing proposition, that, as the ap¬ 
pellant herein disclaimed ownership or the custody 
of the premises searched or the liquor seized, he 
can not be heard to complain upon the alleged 
ground that the search and seizure thereof violated 
his constitutional rights, see also the following 
cases: Chicf ‘0 v. United States, supra; Carozza 
United States, 284 Fed. 842 (C. C. A. 4th Circuit), 
United States v. Goodwin, et ah, 1 Fed. (2d) 36; 
United States v. Jensen, supra; Gallagher v. United 
States, 6 Fed. (2d) 758 (C.C.A. 2nd Circuit); 
Cantrell et al. v. United States, 15 Fed. (2d) 953 
(C.C.A. 5th Circuit); United States v. Gass, 14 
Fed. (2d) 229; A, Guckenheimer Company v. 
United States, 3 Fed. (2d) 786 (C. C. A. 3rd Cir¬ 
cuit; Doivling v. Collins, 10 Fed. (2d) 62 (C. C. A. 
6th Circuit). United States v. 185 Cases, etc,, 15 
Fed. (2d) 563. 
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The statement in the affidavit of George F. Breen 
(Rec. p. 80), u|X)n which the search warrant was 
based, contained the following language: 

Tliat he is positive that intoxicating liquor 
containing one-half of one per centum or more 
of alcoliol by volume, which is fit for bever¬ 
age purposes, is contained in the hereinafter- 
mentioned premises within the District of 
Columbia. 

That on, to wit, February 6, 1926, about 
eleven-ten o’clock A. M., I entered the prem¬ 
ises described as 1416 K Street, Northwest, 
First Floor—cafeteria, occupied by Harry 
Maynard, and purchased from the said 
Harry Maynard the following: One pint of 
gin, and received same, for wliich I paid 
one dollar and a half in cash. 

This affidavit was si2:ned and sworn to on the 
sixth dav of P'ebruarv, 1926, and the warinnt was 
issued on the same day (Rec. p]). 79 and 80), and 
the said warrant was executed on the same dav at 
5.30 P. M. (Rec. ]). 37). 

The ai)})ellant herein contends that this affidavit 
is lacking in a positive statement that liquors were 
on the premises, as is required in search warrants 
authorizing searches in the nighttime; but it is 
respectfully submitted that the affidavit contains 
such positive statement. The affidavit positively 
states that the affiant on the same day bought one 
pint of gin from Harry Maynard upon the premises 
to be searched, aiid the affiant also states in said 
affidavit as a fact that he is positive that intoxicat¬ 
ing liquors are on those premises. 
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This constitutes a sufficiently positive statement 
to satisfy tlie statute. 

In the case of Gandreau v. United States, 300 
Fed. 21 (C. C. A. First Circuit), a warrant was at¬ 
tacked upon the same grounds as the warrant in the 
case at bar is attacked, and it appeared that the 
statement of the affiant was in substance that the 
laws of the United States were being violated by 
the unlawful possession of liquor on the premises 
and that the affiant “made a personal visit to the 
saloon and cellar numbered 578 Social Street, 
Woonsocket, Rhode Island, July 18, 1923, when lie 
purchased a drink of whiskey.” The warrant was 
applied for on the t^wentieth of July, two days 
after said sale, and the warrant issued on the latter 
date. The Court of Appeals, among other things, 
said: 

This is (t recital of a positive statement 
taken from the affidavit that, at the time of 
the apjdication for the warrayit, the liquor 
to he seized was on the premises to he 
searched, and that the affiant purchased liq- 
uor there on July 18th, oyily two days before 
the a})plication for the warrayit. It would 
he difficult to make a more positive and coyi- 
vinciny stateynent that the saloon ayid cellar 
at Nuyyiher 578 Social Street was a rum shop,, 
where liquor was then being kept and sold. 
(Italics oui-s.) 

It is to be noted that the affidavit in the Gandreau 
case, supra, merely states that the laws of the 
United States, namely, the National Prohibition 
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Act, are being violated, and that two days prior to 
applying for the warrant, tlie affiant bought a drink 
of whiskey on said premises. It is respectfully sub¬ 
mitted that the facts in the instant ease are far 
stronger than those in the Gandreau case, for in the 
case at bar the affiant, instead of stating, as did 
the affiant in the Gandreau ease, that the National 
Prohibition Act was beini>: violated, states that the 
affiant is ])Ositive that tiuu-o are liquors on t]u‘ 
])remises. Moreover, the affidavit in the case at 
bar states affirmatively an actual sale by the appel¬ 
lant to the affiant, of wiiiskey. on the premises, an 
the verij daij on wliieh lie api)lied for the warrant, 
and it is submitted tliat the reasonin<r of tlie Court 

V 

in the Gandreau ra.se, snj/ra, is decisive of this 
issue. 


See also ease of WerJir v. G)\ite(t States^ 14 
Fed. (2d) 398 (C. (\ A. 8th Circuit), wliere the 
Fourt of Ap])eals sustained a search warrant issued 
o])o?i an affidavit winch alleged that liquors were 
unlawfully kept and possessi‘d on the ])reniises in 
question, and that the affiant personally saw whis¬ 
key served on said premises on a definite date. The 
court, in passing u])on the defendant's contention 
that the statements in the affidavit were in effect 


only legal conclusions, said: 

We are of the ophiion that this contention 
is untenable. The affidavit filed with the 
Commissioner verv clearlv stated that the 
affiant had seen whiskey served on the prem¬ 
ises. The affidavit and the search warrant 
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described the place to be searched veiy deti- 
nitely, and the things to be searched for and 
seized. This constituted a sufficient compli¬ 
ance with the applicable statutory law. John 
F. Steele v. V. S,, 267 U. S. 505 * * ; 

Gandreau v. U. S. (0. C. A. 1st), 300 F. 21; 
Barrett v. U. S. (0. C. A. 6th), 4 F. (2nd) 
217; In re llolJfjwood Cabaret (C. C. A. 2), 
5 F. (2) 651; U. S. V. Edwards, (D. C.), 296 
F. 512. 

See also Miirhij v. United States, 2 Fed. (2d) 56 
(C. C. A. First Circuit), in which ease the affidavit 
for the search warrant stated that the affiant had 


visited the defendant’s saloon, whert‘ Ik^ ])iu'ehased 
a drink of beer on October 23, 1922. It a])peared 
that four days later, October 27th, he applied to the 


Commissioner for 


aiid obtained a search warrant 


upon this affidavit. The Circuit Court of Appeals 
said: 


As the affidavit discloses that the place 
where he purchased the liquor was a saloon, 
we think the Commissioner could reasonably 
infer therefrom that the sanne line of busi¬ 
ness teas being conducted there four days 
later, when the application for the warrant 
was made. 


And the court sustained the warrant. 

If, as the Court said in the last-mentioned case, 
the Commissioner could properly infer from the 
statement in the affidaAut, to the effect that a sale 

I 

had been made four days prior thereto, that the 
same line of business was being conducted there at 
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the time the warrant was applied for, how much 
more so was the Commissioner, in the case at bar, 
justified in relying upon the statement of the afi&ant 
Breen, that he had, on the morning the warrant was 
applied for, made a purchase from the appellant 
Maynard on the premises in question ? 

In the case of Dumbra v. U, S., 268 U. S. 435, the 
affidavit upon which the search warrant was pro¬ 
cured contained a statement bv the affiant that he 
had been to the premises in question and there had 
seen wines sold, and that he had received the same 
and paid for the same, ''and that from his investi¬ 
gation, and purchases made by other agents, he 
knew that the wine tras being sold from the grocery 
store and that the source of supply was the winery 
located at No. .'572.’' (Italics ours.) The Supreme 
Court of the United States, in passing on the suf¬ 
ficiency of this affidavit, said: 

The statements of fact contained in the 
affidavit are based upon the affiant’s personal 
knowledge of what he saw; it sets forth evi¬ 
dentiary facts which in our opinion establish 
probable cause for the charge that intoxi¬ 
cating liquors were possessed at the premises 
searched icith intent to use them in viola¬ 
tion of the National Prohibition Act. Prob¬ 
able cause has been defined bv this court as 
reasonable ground of suspicion, supported 
by circumstances sufficiently strong in them¬ 
selves to warrant a cautious man in the be¬ 
lief that the party is guilty of the offense 
with which he is charged. Stacy v. Emory 
97 U. S. 642, 645. (Italics ours.) 
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See also the case of Boehm v. United States, 6 
Fed. (2d) 497 (C. C. A. 7th Circuit), where the 
Court said: 

Here the warrant recites an affidavit which 
states positively that there is located, on the 
premises used for a soft drink parlor and 
grocery store, illicit distilling apparatus, 
coils, unions, condensers, mash, vessels, and 
utensils in which intoxicating liquor is kept 
and stored. These are positive statements, 
which w^e deem sufficiently definite and cir¬ 
cumstantial to authorize the Commissioner to 
issue the w’arrant, and avoid the infirmity 
which more recently we pointed out in Joz- 
wich V. United States, 287 Fed. 831. 

In the case of Fry v. United States, 9 Fed. (2d) 
38 (C. C. A. 9th Circuit), the affidavit upon which 
the search warrant was procured set forth that the 
defendants were possessing intoxicating liquor upon 
the premises in question; that the affiant had been 
told by one of the proprietors that he would sell 
liquor to the affiant and that on previous occasions 
the affiant had seen drunken men coming from the 
premises. The Court said, in passing upon the suf- 
ficiencv of this warrant: 

We are of the opinion that the affidavit 
contains sufficient statements of evidentiary 
facts tending to show that the defendant il¬ 
legally possessed liquor. * * * 

Further objection is based upon the fact 
that the warrant was executed at night, 
without positive showing in the affidavit that 

43620—27 - 3 
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the liquor was then on the premises to be 
searched. Answer to the point is that the 
affidavit ot* the prohibition agent was posi¬ 
tive that one of the defendants stated thev 

V 

had liquor for sale, and that liquor was pos- 
sess(‘d by the defendants in the place to be 
searched. * * * Xhe facts authorized 

the officer who issued the warrant to inseit 
the direction which was contained in the war¬ 
rant, empowering the agents to make search 
there in the davtime or the nighttime. 

Certiorari in the last-mentioned case was denied 
by the Supreme Court of the United States, in the 
case of Frij v. United States, 270 U. S. 646. 

CiK)!! this proposition see also the following 
cases: United States v. Edwards, 296 Fed. 512; In 
re Barber, 281 Fed. 550; United States v. Kaplan, 
1() Fed. 2d 802: People v. Jalapi, 152 N. E. 500; 
Uidled States v. Gaitan, 4 Fed. 2d 848: United 
States V. Lep})er, 288 Fed. 136; Hawker v. Queck, 
1 Fed. 2d 77 (C. C. A. 3d); Lipschiietz v. Quigley, 
287 Fed. 395. 

The appellant contends that there was not suffi¬ 
cient description of the property authorized by the 
search warrant to be seized. The description in the 
warrant was “seize and take into your possession 
all intoxicating liquor found therein, containing 
one-half of one per cent or more of alcohol by vol- 
mne and fit for beverage purposes.” 

In the case of United States v. Kaplan, 16 Fed. 
2d 802, the description in the search warrant of the 
articles to be searched for was “certain intoxieat- 
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ing liquor, containers for the same, and property 
used in the manufacture of intoxicating liquor.” 
The Court held that this description was sufficient 
to comply with the requirements of the Fourth 
Amendment and the Espionage Act, the Court 
saying: 

It is obvious that in this case it was diffi¬ 
cult for the parties who obtained the war¬ 
rant or the magistrate who issued it to fur¬ 
nish a more detailed and specific description 
of this outlawed property, and as it gave the 
officers executing no discretion to seize prop¬ 
erty which the defendants had a right, to 
retain it can not more be said in this case 
than in the Steele case that the Constitu¬ 
tional rights of the defendants were invaded 
by this general description of the property 

I 

to be searched. 

Upon this point see also the cases of Steele 
United States, 267 U. S. 498; United States v. Old 
Doviinion Warehouse, 10 Fed. 2d 736; United 
States V. Edwards, supra. 

The appellant cites, on page 6 of his brief, many 
cases purporting to bear upon this proposition. 
A study of these cases shows, however, that in the 
majohty of said cases a search warrant was issued 
upon information and belief only, and that the affi- 

I 

davit contained an absolute lack of facts set out by 
the affiant. It is conceded that in such cases no 
warrant based upon such an affidavit is of any 
validity for any purpose, whether the search be in the 
daytime or in the nighttime. For example, in case 
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of Schenks v. United States, 55 App. D. C. 84, the 
search warrant was upon infoi-mation and belief, 
and no facts were set forth. The same was true in 
the case of United States v. Yiick Kee, 281 Fed. 228, 
cited by the appellant. The case of United States 
V. Kaplan, 286 Fed. 963, holds that where there are 
no positive statements of the propeities or the 
premises to be searched a direction to search in the 
nighttime is invalid. This is conceded, but it is 
respectfully submitted that there are positive state¬ 
ments in the affidavit of the case at bar. Again, in 
the case of United States v. Borkotvski, 268 Fed. 
408, cited by the appellant, the holding of the Court 
was that the affidavit must state facts and not be 
based upon information and belief. It is impor¬ 
tant to note, however, that the Coui*t in this case, 
sustained the search warrant. In the case of Giles 
V. United States, 284 Fed. 208, cited by the appel¬ 
lant, the affidavit merely stated that the laws of the 
Unit(‘d States, naming the National Prohibition 
Law, are being violated by the illegal possession by 
Giles and the unlawful sale of liquor in his prem¬ 
ises. The Couif said that the affidavit merely 
asserts the illegal possession and sales, and at the 
trial the defendant testified that he knew nothing 
about the possession of Giles’s property; that he 
had not been to the defendant’s diaig store for three 
or four months; and that all he knew was based 
upon what he heard. Clearly the decision of the 
Court in that case, declining to uphold such an affi¬ 
davit, is sound and is to be distinguished from the 
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case at bar. In the case of Siden v. United States, 
9 Fed. 2d, 241, the affidavit was based entirely upon 
information and belief, and being made on Decem¬ 
ber first, the affiant stated that his belief was based 
upon an affidavit of another person, who did not 
appear before the Commissioner, to the effect that 
he had made a purchase on the premises on Novem¬ 
ber 19th previously. The Court very properly held 
that these statements were not facts but thoughts 
and guesses merely. 

The case of In re Hollywood, 5 Fed. (2d) 55, 
cited by the appellant, the affiant stated that from 
his observation, he was positive that there was liq¬ 
uor on the premises, and,* in the second affidavit, 
that his information was based on the fact that 
other officers had purchased wffiiskey on the prem¬ 
ises within two weeks. It did not appear that the 
affiant had ever visited the premises and the Court 
very properly held that in neither case did it 
appear that there was any basis for the word pur¬ 
chase, except purchases made three weeks before. 
The decision in this case holding the affidavit 
invalid was eminently sound. In the following 
cases cited by the appellant, the affidavits were 
based solely upon information and belief and were 
entirely lacking in facts, and said decisions hold¬ 
ing such affidavits invalid are eminently sound. 
Ripper v. United States, 178 Fed. 24; Veeder n- 
United States, 252 Fed. 414; United States 
Pit otto, 276 Fed. 603; United States v. Rykowski, 
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267 Fed. 866; Woods v. United States, 2'i^ Fed. 
706; United States v. Schultz, 275 Fed. 1004; Lip- 
schultz V. Davis, 288 Fed. 974. 

In the case of Salata v. United States, 286 Fed. 
125, cited by the appellant, it appears that the 
agents procured the warrant wholly from a report 
which he procured fi*om the office, to the effect that 
the defendant was selling liquor at his place of busi¬ 
ness, and that the affiant testified that he did not 
know who made this report, and that he had no 
knowledge other than the report that liquor , w’as 
being sold. Clearlv the decision in this case declin- 
ing to uphold the warrant, was sound, and is easily 
to be distinguished from the case at bar. 

Third point: The Court below committed no error in 
overruling the appellant’s motion to suppress the use 
as evidence of the articles seized, and such evidence 
was properly admitted 

The appellant is not in a position to object to evi¬ 
dence upon the ground that the same was unlaw¬ 
fully seized in violation of liis Constitutional rights, 
unless it appears that his property was invaded or 
that his goods and chattels were seized, and as he 
denies ownership of the liquor and control and 
custody of the premises, he can not be heard to 
object to the admission of the evidence seized upon 
the premises in question. As has been hereinbe¬ 
fore ijointed out, the defendant denied that he was 
in possession of the premises which were searched, 
and denied ownership of the liquor which was 
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seized, and it is respectfully submitted that he, 
therefore, can not object that the search and seizure 
violated any of his Constitutional rights. 

In the case of Chicco v. United States, sapra, the 
Couii: said: 


and even conceding that a search of the lat¬ 
ter premises would have been illegal and vio¬ 
lative, against the owner or occupant thereof, 
of the Constitutional inhibition against 
unlawful search and seizure, still * * * 

the prohibition there contained (Fourth and 
Fifth Amendments of U. S. Const.) is for 
the benelit of the person or individual whose 
rights have been invaded, and, if that be cor¬ 
rect, the only person who could have invoked 
this protection was the owner of the prop- 


ertv, the elder Chicco * * *. We think 

it is perfectly clear from what has already 
been said that no Constitutional right of 
either defendant was violated in the respect 
mentioned, and that, therefore, no error 


prejudicial to them, or either of them, was 


committed by the lower court. 


In the case of Ronda v. United States, 10 Fed. 2d 
916 (C. C. A. 2d), the Court of Appeals said: 


The imputed incompetency of evidence 
procured by an unlawful search is remedial 
{Weeks v. United States * * * 232 
U. S. 383; Silverthorn Lumber Company v. 
United States * * * 251 U. S. 385, 
* * *), and no remedy can extend to 

wrongs done another. 
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In the case of Rosenberg v. United States, 15 Fed. 
2d 179 (C. C. A. 8th), the Court said: 

It is next charged that the search warrant 
and a retum thereof were insufficient, and 
that the evidence secured thereunder should 
have been excluded. The answer to this is 
that the defendants disclaimed anv owiiei- 
ship or interest in the property seized in the 
still room, claiming to have leased the prem¬ 
ises. The Goldberg ca^^e, C. C. A. 297 Fed. 
98, holds that a defendant can not avail him- 
s(df of the illegality of a search of a place 
with which he had no connection, or the seiz¬ 
ure of ]')roi)erty in which he claims no inter¬ 
est. See also Chirco v. United States (C. C. 
A.) 284 F. 434. 

In the case of Graham v. U)dted States, 15 Fed. 
2d 740 (C. i \ A. 8th), the Coui-t said: 

The guarantv of the Fourth Amendment 
to the Constitution against unreasonable 
s(‘arch and seizure is a personal right or 
privilege that can only he availed of by the 
oivner or claimant of the property subjected 
to unreasonable search and seizure. (Italics 
ours.) 

Upon this proposition see also the following 
cases: Tritico v. United States, 4 Fed. 2d 664 (C. C. 
A. 5th); Matusake v. Ignited States, supra; United 
States V. Cases, supra; Cantrell v. United 
States, supra; Ar7nstrong v. United States, supra; 
Cinnniings v. United States, 15 Fed. 2d, 168 (C. C. 
A. 9th) ; Herine v. United States, 276 Fed. 806 (C. 
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C. A. 9th); United States v. Gass, supra; Klem 
United States, supra. 

The search warrant issued in the case at bar was 
a valid search warrant, and the search had there¬ 
under and the seizure made of the gin and of the 
money used in the purchase of gin from the appel¬ 
lant was in every respect valid. 

In the case of In re Kupferherg, 284 Fed. 914, a 
warrant was issued authorizing the seizure of cer¬ 
tain wine from the defendant’s premises. At the 
search the officers discovered and seized certain 
records relating to the defendant’s permit under 
the National Prohibition Act. The Court said, in 
passing upon the propriety of the seizure of these 
records: 

The forfeiture provisions of the statute 
would be quite ineffectual, if nothing could 
be seized except the particular wine illegally 
sold. The wines and papers 7*equired to be 
kept under the Prohibition Act and evideh- 
tiarv in their nature mav all be taken on a 
search warrant. 

In the case of Lipschuetz v. Quigley, 287 Fed. 395, 
a search warrant was issued for the seizure of cer¬ 
tain intoxicating liquor and the officers, in addition 
to seizing the liquor, seized certain permits found 
upon his premises. In dismissing a petition for the 
return of the property upon the ground that it was 
unlawfullv seized, the court said: 

As the search icarrant is held valid for the 
seizure of the liquor, and upon the premises 
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were also found the permits which were the 
means apparently used in the disposition of 
the liquor, their seizure and detention teas 
therefore proper. The instant case is to be 
distinguished from the case of United States 
V. Knnis ef al., (D. C.) 270 Fed. 578, for the 
papers seized here were the very instruments 
throufjh which the unlawful sales of liquor 
were accomplished, and were subject to seiz¬ 
ure in the same manner as if a search war¬ 
rant were issued for stolen property and in 
the search burglars^ tools were discovered 
and seized. Adams v. N. Y., 195 Fed. 585. 
* * * (Italics ours.) 

So, in the case at bar, the two one-dollar bills, 
which wei*e seized from the appellant’s person, were 
‘‘the verv instruments through which the unlawful 
sales of liquor were accomplished,” and, as in the 
Li))schutz case, supra, were properly seizable under 
this wan-ant, just as under a warrant for the search 
of stolen pro]'>ertv burglars’ tools may be seized. 

While the appellee stoutly contends that the 
search warrant was valid, yet, irrespective of the 
question as to the validity or invalidity of the search 
warrant in question, it is submitted that, the entry 
of the officers upon the premises in question being 
lawful, and there being then and there probable 
cause for belief that a crime was being then and 
there committed, the search and seizure were valid. 
In the case of Vachina v. United States, 283 Fed. 
35 (C. C. A. 9th Circuit), the Court, among other 
things, said: 


We do not deem it necessary to enter into 
a discussion of the question whether or not 
the affida\dt was sufficient to justify the 
issuance of a search warrant. While the 
officers on entering the premises which were 
the defendant’s place 'of business had a 
search warrant, the intoxicating liquor 
whi<?h was seized was in plain sight, was 
unlawfully in the possession of the plaintiff 
in error, and his possession thereof consti¬ 
tuted an offense in violation of the National 
Prohibition Act. Although one of the offi¬ 
cers handed a search waiTant to the plaintiff 
in error while the other simultaneously took 
possession of the liquor, the search warrant 
was unnecessary. The plaintiff in error was 
engaged in the actual commission of an 
offense denounced by the law, in that he had 
possession of intoxicating liquor in his place 
of business. 

In the case of Mattus v. United States, 11 Fed. 
(2d) 503 (C. C. A. 9th Circuit), the court held the 
search warrant invalid on the ground that it was 
insufficiently supported by proper affidavit, but 
denied the motion to exclude the evidence, holding 
that the officers, having sent an informer into the 
premises, whom they first searched, with marked 
money, and upon his returning in a few moments 
with morphine which he had purchased from the 
defendant, and having thereupon entered the prem¬ 
ises and seized some morphine which the defend¬ 
ant’s wife was attempting to conceal, the seizure 
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was valid as an incident to the arrest of the defend¬ 
ant. This case is in princi])le on all foui*s with the 
case at bar. 

In the case of Case// v. United States, 8 Fed. (2d) 
709 (C. C. A. Third Circuit), the court said, among 
other things: 

Tlie learned trial judge specifically stated 
that, “As far as the search warrant which 
has been offered in evidence is concerned, I 
do not feel that that is a legal search war¬ 
rant ; it does not enter into mv calculation at 
all. However, taking all the attending cir¬ 
cumstances into consideration, and the re¬ 
mainder of the evidence, I feel that there has 
been sufficient on the part of the government 
to warrant a decree, and I will grant it.” 

The decree referred to in the opinion of the couit 
above quoted was a decree abating a common 
nuisance, and the decree of the couit below was 
affirm(‘d in the Circuit Court of Appeals. 

See also the case of BilUngsleij v. United States, 
lb Fed. (2d) 754 (C. C. A. 8th Circuit), where 
upon objection to evidence on the ground that it 
was procured under an unlawful search warrant, 
the Court of Appeals assumed the search warrant 
void, but sustained the seizure made by the officers 
under a lawful entrv. 

See also the case of Ludirig v. United States, 3 
Fed. (2d) 231 (C. C. A. 7th Circuit), where the 
court, among other things said: 
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But another reason suggests itself why 
this evidence was proper, irrespective of 

search warrants or the Wisconsin statute. 

1 

The defendant’s place of business was a 
saloon. Therein he was supposedly selling 
nonintoxicating beverage, which could be 
drunk upon the premises. It was not un¬ 
lawful for any person to enter his place of 
business. The Government prohibition 
agents were therefore lawfully in the saloon. 
Having entered the saloon lawfully, they ob¬ 
served what must to them have been an ob¬ 
vious violation of the law and an effort to 
evade detection. * * * The officers wer(‘ 

then justified in making an effort to obtain 
possession of it. 

See also the case of Dowling v. Collins, 10 Fed. 
(2d) 62 (C. C. A. 6th Circuit). Here the court, 
in passing upon a motion to suppress evidence, 
made the following observation: 

We may add, however, that we concur 
fully in the findings of the trial judge that, 
iiTespective of the validity of the search war¬ 
rants, the search and seizure under the cir¬ 
cumstances was not unreasonable. It was 
not the private dwelling, but the business 
building, that was searched, and it was in 
the basement of that business building that 
the liquor was found. In this respect it was 
not unlike Agnello v. United States, 46 Sup. 
Ct. 4, 70 L. Ed., decided October 12, 1925. , 

Certiorari in this case was denied by the Supreme 
Court of the United States. See Dowling v. Col- 
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Urn, 270 U. S. 660. Upon this proposition see also 
the following cases: 

United States v. McBride, 287 Fed. 214. 
Raine v. United States, 299 Fed. 407 (C. 
C. A. 9th). 

United States v. Gaitan, 4 Fed. (2d) 848. 
It is well settled that, where the officers have 


probable cause to believe a crime is being commit¬ 
ted in their presence, they may enter a ])lace such 

as the premises here in question, which are used 

• 

for business purposes, without a search warrant 


and search for rtnd seize tlie instrumentalities of 


the crinu*. 


In tlie case at bar the record shows that 


sal(‘s of liquoi* had been made on the premises upon 
February 5, 1926, and upon the morning of Febru¬ 
ary 6th. and, at about 5.30 P. M., February 6th, 
Ag(‘nt Bre(‘n, having previously arrang(‘d with the 
other officers waiting outside to (‘nt(‘i’ the premises, 
for the j)urpose of making another sale by means 
of marked bills previously exhibited to said other 
officers, entered the said premises, purchased a pint 
of gin w’ith said marked bills, immediately came out 
of said premises, gave the prearranged signal to 
said officers, exhibited to them the pint of gin which 
he had just purchased, and the officers thereupon 
immediately entered the premises, which were used 
for business purposes. It is respectfully submitted • 
that this constituted probable cause authorizing the 
entering and search even without a search warrant. 

Probable cause has been defined by the Supreme 
Court of the United States as “reasonable ground 
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of suspicion, supported by circumstances sufficiently 
strong in themselves to warrant a cautious man in 
the belief that the party is guilty of the offense 
with which he is charged.” Dmnhra v. United 
States, 268 U. S. 435 at 441. 

In the case of United States v. McBride, 287 Fed. 
214, the Court said: 

The Constitutional inhibition is against 
‘{unreasonable search and seizure.” This 
word “unreasonable” was put in there with 
full knowledge of its meaning. There is no 
guaranty against searching and seizing, nor 
against searching without a warrant. The 
question as to whether a search is unreason¬ 
able does not depend altogether on whether 
a waiTant was held by the officer. * * , * 

If, liowever, the search was not prohibited 
as unreasonable, it does not matter whether 
or not tlie officers had a warrant. The Con¬ 
stitution does not forbid searching without 
a warrant. It forbids only unreasonable 
searches and seizures. The question is not 
whether the officer had a search warrant; it 
is whether the search was unreasonable. 

In the case of United States v. Allen 16 Fed. 2d 
320, the Court laid down this rule in the following 
language: 

This rule is to the effect that such searches 
and seizures are legal when the facts and 
circumstances within the knowledge of the 
seizing officers, and of which they have rea¬ 
sonable trustworthy information, are such in 
themselves to warrant a man of reasonable 



44 


caution in the belief that intoxicating liquor 
was being transported in the automobile 
* * * which is the subject for decision. 
(Italics ours.) 

In the case of Fryar v. United States, 3 Fed. 2d, 
598 (C. C. A. 6th), the Court, in discussing this 
proposition, said: 

No reason has been pointed out, and we 
know of none, whv a search warrant was 
necessary. This store was occupied bv Frvar 
ostensibly as a soft-drink saloon. The adja¬ 
cent premises were vacant, and locked with 
a key in Fryar’s possession; the greater part 
of the whiskey seized was found in a shed or 
outbuilding adjacent to the store. * * * 

Under these circumstances, we see nothing 
to indicate that unreasonable search or seiz¬ 
ure, which the Fourth Amendment forbids; 
nor does any statute expressly require a 
search warrant.. 

In the case of Tritico v. United States, 4 Fed. 2d 
664 (C. C. A. 5th), it appears that a search was 
made, by the agents, of a barn, where the defend¬ 
ants operated a still and were in possession of liq¬ 
uor. The officers had no search warrant, but the 
evidence showed that when about 300 yards from 
the barn, the agents detected the odor of mash. The 
Court, in upholding the search, as reasonable, said: 

The search was not an .unreasonable one. 
The olficers being made aware through one 
of their senses that the prohibition law was 
being violated, had the right to enter and 



make the search, although they did not have 
a ivarrant. (Italics ours.) 

( 

Applying this rule to the case at bar, it seems 
clear that the officers in question, having knowledge 
from one of their number that a sale of liquor had 
been made on the premises by the appellant on the 
morning of February 6, 1926, and, having made 
arrangement with Agent Breen that he was to pro¬ 
ceed to the premises again for the purpose of procur¬ 
ing another purchase from the appellant, through 
the means of bills which liad been marked in said 
officers’ presence, and the officers waiting on the 
outside of the premises in question having wit¬ 
nessed Agent Breen emerge from the premises, give 
the signal, and exhibit to the said officers the pint 
of gin which he had purchased in said premises, the 
officers thereu23on immediately rushed into said 
premises and made the search, which resulted in 
the seizure of the marked bills and the two pints 
of gin found in the table drawer. It is respect¬ 
fully submitted that this constituted far more prob¬ 
able cause than appears to have been present in the 
Tritico case, supra, and sufficient probable cause 
to have clearly warranted a search, even without a 
search warrant, the premises being, as the record 
shows, a public place and not a private home. 

See also the case of Schulte v. United States, 11 

t 

Fed. (2d) 105 (C. C. A. 5th), where facts substan¬ 
tially similar to those in the Tritico case, supra, 
obtained, and where the officers entered without' a 
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search warrant, the court, in sustaining this search 
as reasonable, saying: 

Under these circumstances proof of the 
search and seizure was admissible even 
though the doubtful concession be made that 
the officers were trespassers. Hester v. 
United States, 265 U. S. 57. * * * 

Upon this proposition see also the following 
cases: Dester v. United States, 12 Fed. 2d 777 (C. 
0. A. 5th): Weeke v. United States, 14 Fed. 2d 398 
(C. C. A. 8th); United States v. Seltzer, 5 Fed. 2d 
364; La Fazia v. United States, 4 Fed. (2d) 817 (C. 
C. A. 1st); Mattus v. U. S., supra; United States v. 
McBride, 287 Fed. 314; Uriited States v. Garna- 
rotta, 278 Fed. 388; United States v. Renibert, 284 
Fed. 996; Milan v. United States, 296 Fed. 629. 

Ill the latter case it appeared that the Federal 
officers had I'eceived certain information that pro¬ 
fessional criminals were conveying a quantity of 
whiskev ov'er a certain road about a certain time 
and they had been instructed to proceed to the place 
in question and watch the said car and apprehend 
it. The officers had no search warrant. Having 
arrived at the place in question, they presently dis¬ 
co vtu-ed a large truck coming over the road in ques¬ 
tion, they stopped it and asked the driver what he 
had in the truck, to which the driver replied, “Noth¬ 
ing.” The officers then stepped on the truck, 
opened the door and discovered eighteen Chinamen 
being ti-ansported through the country. Under an 
indictment for conspiracy to conceal and transport 


47 


Chinamen into the United States, the defendants 
were convicted, and the Court of Appeals, in sus¬ 
taining the admission of this evidence, said: 

Assuming that this was a search of the 
truck under these circmnstances, we hold 
that the search was not unreasonable and 
that the evidence obtained was competent. 

See also the case of United States v. Welsh, 247 
Fed. 239; O'Connor v. United States, 281 Fed. 396; 
McBride v. United States, 284 Fed 416 (C. C. A. 
5th). 

It is well settled that a search warrant is hot 

I 

necessary in order to authorize a search of a public 
place. The Constitutional guaranty of the Fourth 
Amendment, does not prohibit, as has been hereto¬ 
fore pointed out, reasonable searches, and, where the 
ofi&cers lawfully enter a public place, peaceably, and 
there discover, through any of their senses, the com¬ 
mission of a crime, such search is not unreasonable, 

and, therefore, is not within the protection of the 

1 

Constitutional provision. 

See the case of Hester v. United States, 265 U. S. 
57, where the Supreme Court said: 

The special protection accorded by the 
Fourth Amendment to the people in their 
“persons, houses, papers, and effects,” is not 
extended to the open fields. ‘The distinction 
between the latter and the house is as old as 
the common law. 

In the case of O'Connor v. United States, 281 
Fed. 396, the agents entered a place of business 
which was open to the public, without a search war- 
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rant, and there noting the presence of liquor, 
through their sense of smell, seized the same. The 
Court, in upholding this seizure said: 

The agents who took these liquors were not 
trespassers; they were officers of the law, 
charged with the duty of investigating a 
violation of the Act * * *. As noted, the 

premises in question were not occupied and 
used as a dwelling only, hut as a business 
place, oj)en to the jnihJic, and therefore ivere 
not u'ithin the exception of Section 25 of 
Title II of ! XrJion-id Prohibition Act, and 
the Prohibit it wi y\gents had a legal right to 
enter therein. Having lawfully entered, and 
being made conscious, through sight and 
smell, of the possession of liquors, and noting 
conditions evidencing that liquors were kept 
in violation of the National Prohibition Act, 
they had the legal right to seize them without 
first pi'ocuring a search warrant. (Italics 
ours.) 


In the case of Ludivig v. United States, 3 Fed. 2d 
231 (C. C. A. 7th), the agents entered the defend¬ 
ant’s place of business without a warrant, and there 
they found certain intoxicating liquor which they 
seized. The Court, in sustaining the admissibility 
of this liquor in e\ddence, said: 

The defendant’s place of business was a 
saloon. Therein he was supposedly selling 
non-intoxicating beverage, which could be 
drank upon the premises. It was not unlaw¬ 
ful for any person to enter this place of busi- 
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ness. The Government Prohibition Agents 
were therefore lawfully in the saloon. Hav- 

A' 

ing entered the saloon lawfully, they ob¬ 
served what must to them have been an 
obvious violation of the law and an effort to 

I 

evade detection * * *^ The officers were 
then justified in making an effort to obtain 
possession of it. In doing so, they discov¬ 
ered the still in full operation. 

See also the case of United States v. Gaitan, 4 
Fed. 2d 848. In this case the officers had a search 
warrant to search the defendant's premises. It 
appeared that while the agent was making an in¬ 
vestigation of the premises in the immediate vicin¬ 
ity of the same he detected, through his sense of 
smell, that a still was being operated on the 

i 

premises. The court said: 

Without reference to tlie search warrant 
in their hands, valid or invalid, being ap¬ 
prised of the then existing commission of, a 
crime in their presence, it was their duty im¬ 
mediately, under the law, to enter upon and 
into the premises where such crime was 
being committed, to secure the evidence of 
its commission, and immediately arrest the 
persons then and there being and responsible 
therefor, even without warrant of anv kind. 
* * * In other words, even without a 

I 

search warrant or other process, being ap¬ 
prised by their sense of smell or otherwise 
that a crime was being committed, it was 
their duty forthwith to enter upon the prem- 
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ises or place where the crime was being com¬ 
mitted, seize the evidence, and arrest the 
perpetrators thereof. 

Upon this point see also the following cases: 
Vachina v. United States, 283 Fed. 35 (C. C. A. 
9th); Raine v. United States, 299 Fed. 407 (C. C. 
A. 9th) ; Monaghan v. United States, 5 Fed. 2d, 424 
(C. C. A. 5th); Ronda v. United States, 10 Fed. 
2d, 916 (C. C. A. 2d); Schulte v. United States, 11 
Fed. 2d, 105 (C. C. A. 5th); United States v. 
Nadeau, 2 Fed. 2d, 148. 

See also a very recent case in which this prin¬ 
ciple was referred to by the Circuit Court of Ap¬ 
peals of the Ninth Circuit, which case has not yet 
been reported, but which is printed in the United 
States Daily, under date of January 31, 1927, on 
page 11. Kofh v. United States, C. C. A. 9th, No. 
4923. 

The fact that the officers mav have been tres- 
passers, alone does not warrant the exclusion of the 
evidence as to what thev saw, heard, and smelled: 
Raine v. U)iifed States suj>ra; Hester v. United 
States, supra; United States v. McBride, su})ra; 
Schulte V. United States, su})ra. 

The record shows, as has been hereinbefore 
pointed out, that the officers who remained outside 
of the appellant’s premises knew that a crime had 
been committed uixm said premises by the appel¬ 
lant on the morning of the same day. They par¬ 
ticipated in the arrangements made by Officer 
Breen wherebv Officer Breen was to enter said 
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premises and make another purchase of intoxicat¬ 
ing liquor from the appellant, through the means 
of marked bills which had been checked bv certain 
of said officers. After Breen entered the premises 
in question and purchased a pint of liquor from the 
appellant on said premises, at about 5.30 p. m. on 
February 6, 1926, he immediately came out, gave 
the agreed signal, and exhibited to said officers the 
bottle of gin so purchased, whereupon said officers 
immeidately entered the said premises, executed 
said search warrant, arrested the appellant, and 
seized from his person the two marked dollar bills 
in question, and from a table on said premises t>vo 
pints of gin, in the presence of the appellant. It is 
respectfully submitted that these facts constitute a 
commission of crime committed in the presence of 
the officers, which authorized said officers, irrespec¬ 
tive of any search warrant, to arrest the a})])ellant, 
to search his ])erson and the premises of which he 
was in ))ossession for the instrumentalities of his 
crime; and it is also respectfully submitted tliat the 
defendant was, in law, under arrest at the moment 
tliat Officer Cornett, after he started to read the 
search warrant and the defendant starting to leave 
his ])resence, ordered the appellant to stand there. 
The a})])ellant was then just as much under arrest, 
in the eyes of the law, as though the* officer had then 
and there placed his hand upon him and told him 
that he thereby placed him under ar]*est. And this 
being true, the seizure of the two dollar bills and 
the two bottles of gin are legal and valid, as an in- 
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cideiit of said arrest, irres^jective of any question 
as to the search warrant. 

In the case of v. United States, 11 Fed. 2d 

503 (C. C. A. 9th), it appears that the officers had 
a searcli warrant to search the defendant’s ])rem- 
ises, whicli said search warrant was found to be 
insuffi('iently supported by affidavit and therefore 
invalid. It also appears that the officers instructed 
an informer, whom they first searched, to enter the 
defendant’s house, with certain mai'ked money, to 
pui-cliase morphine; tliat tliey saw him enter the 
iioiise and in a few moments return and hand to the 


waitin<t officers four packages of morphine; that 
thereupon the officers entered the house, arrested 
The d(‘fendant and seized two packages of morjdiine 
whirli tlie defendant’s wife was attempting to con¬ 
ceal. It also appears that the defendant admitted 
the sale of the morphine, but denied that he re¬ 
ceived anv monev for the same. The defendant 
• * 

filed a motion to exclude this evidence on the ground 


that it was taken from Ihm in violation of his rights 


under the Fourth and Fifth Amendments. In up¬ 


holding this seizure 


and denving the motion to 


exclude, the Circuit Court of Appeals said: 


“Incident to the arrest the officers had 
authoritv, not onlv to searcli the defendant’s 
person but his premises * * *” (here 

the (h)urt of Appeals quotes from the case of 
Afjuello V. United States, 269 U. S. 20). 

“Property seized in connection with a 
lawful arrest and held as evidence of crime 
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is not within the protection of the Constitu¬ 
tional provision relating to search and 
seizure.” 

In the case of Furlong v. United States, 10 Fed. 
2d, 492 (C. C. A. 8th), it appeared that two Pro¬ 
hibition Agents visited a soft-drink place kept by 
the defendant and there purchased liquor on the 
9th and 12th days of ^lay, and on the 15th day; of 
that month a plan was arranged by the officers to 
get further evidence of the defendant’s violation'of 
the law. The two agents who had made the pre- 
vioTis purchases were given a marked dollar bill 
and instructed to enter the place and purchase 
liquors. Three other officers waited outside and 
near by. The two agents entered and purchased 
liquor with the marked bill, and thereupon walked 
out of the building and signalled to the other wait¬ 
ing officers. These officers immediatelv rushed into 
the building and demanded of the defendant the 
dollar bill, and pursuant to the demand of the offi¬ 
cers the defendant directed one Pooler to open the 
cash register, from which the marked bill was pro¬ 
duced, and he handed to the officers the marked bill. 
The defendant objected to this evidence on the 
ground that it was taken in violation of his Consti¬ 
tutional rights. The Court of Appeals, in over¬ 
ruling this motion, said: 

Either version is sufficient to raise the 
question whether the bill was obtained by an 
unreasonable search and seizure in violation 
of the Fourth Amendment, and whether its 
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use ill evidence bv the Government was a 
violation of the Fifth Amendment. Before 
trial defendant, by his proper motion, ap¬ 
plied to the Court for an order directing a 
return of the bill. The same question was 
raised throughout the trial by proper mo¬ 
tions and objections. 

Do these facts support the Constitutional 
objections? Clearly not. The purchase of 
the liquor, the recovery of the marked 
hill and the arrest of the defendant 
wen all part of a single transaction. It 
was not only the right hut the duty of 
the officer to seize the hill as a part of the 
arrest. It was a factor in the crime and 
important proof of its commission. The 
rule on this subject is stated as follows in 
1 Bishop’s Criminal Procedure, Sec. 211: 
“The arresting officer ought to consider the 
nature of the accusation; then if he finds on 
the prisoner's jierson, or otherwise in his 
})ossession, either goods or money which h(‘ 
reasonablv believes to be connected with the 
supposed crime, as its fruits, or as the in¬ 
struments with which it was committed, or 
as sup])lyiiig proofs relating to the trans¬ 
action, he mav take and hold them to be dis- 
posed of as the (\>urt directs.’' 

* * * It is the dutv of the officer mak- 

ft 

iiig an arrest to take monev or other articles 
connected with the crime, or evidencing its 
commission, from the person of the defcuid- 
ant, or from his possession or control, and 
hold the same subject to the order of the 
Court. In this case the officer had the same 
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right to take the marked bill from the de¬ 
fendant’s cash register as frmn Ms pocket. 
The extent of the search and seizure at the 
time of the arrest must depend, to some ex¬ 
tent, upon the nature of the crime. (Italics 
ours.) 

It is difficult to see how the facts in the case at 
bar differ, in principle, from the facts in the Fur¬ 
long case, supra. In the case at bar, as in that case, 
the officer entered with the knowledge of the wait¬ 
ing officers, with marked money to make a purchase 
of liquor. Having made such purchase, he walked 
out of the building, signalled the waiting officers, 
displayed the liquor, whereu 2 )on the waiting officers 
rushed into the building, placed the defendant un¬ 
der arrest and took from his possession two marked 
bills and from the drawer in the table in his cafe, 
two bottles of gin; and it is respectfully submitted 
that the Furlong case, supra, as well as the Mattus 
case, supra, are conclusive iq^on the proi^osition that 
the seizure in the case at bar was legal and valid, 
irrespective of the search warrant. 

See also the case of Marroyi v. United States, 8 
Fed. 2nd, 251 (C. C. A. 9th), where a search war¬ 
rant authorizing only the seizure of liquors, was 
served upon the defendant, and the defendant was 
arrested for the possession of intoxicating liquor, 
and an account ledger showing the sales of liquor 
and payment of money to 2 :)olice officers was also 
seized; the court sustained the seizure of said ac¬ 
count ledger as a lawful search and seizure inci- 
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dental to the arrest of the defendant, extending to 
the premises controlled by the defendant. 

In the case of United States v. Seltzer, 5 Fed. 2d, 
364, it appears that an agent purchased from the 
defendant a small quantity of liquor, which was 
delivered to him in the rear of the defendant’s drug 
store. Two other agents standing outside of the 
store saw the agent who was in the store pay the 
defendant, a sum of money. Thereupon, upon a 
given signal from the officer within the store, the 
two officers waiting outside entered and placed the 
defendant under arrest and searched the defend¬ 
ant’s ])remises and found a large number of coun¬ 
terfeit strip label stamps, which were seized by the 
officers. The arrest of the defendant and the seiz¬ 
ure of his property were made without any warrant 
of arrc\st or search warrant. The defendant filed a 
motion to su})])ress the evidence on the ground that 
it was taken in violation of his Constitutional 
rights. The Court, in denying the motion to sup¬ 
press, said: 

When there has been a lawful arrest with¬ 
out a warrant, the officer making the arrest 
has certain well recognized rights and duties 
respecting a search of the defendant’s per¬ 
son and property and the seizure of prop¬ 
erty in his possession. He may search for 
the instruments, fruits, and evidences of the 
crime * * * even to the (‘xtent of search¬ 
ing the building in which the crime was com¬ 
mitted so far as controlled bv the offender 
* * *. Here the search and seizure were 
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not unreasonable. The defendant’s rights 

secured both bv the Fourth and Fifth 

%/ 

Amendments, have not been violated. 

See the case of Gar she v. United States, 1 Fed. 
2d 620 (C. C. A. 8th), where an arrest was made 
without a warrant, and, in sustaining the admis¬ 
sibility of the evidence procured by such search 
of the person arrested, the Court said: 

It is the well-estahlished doctrine now 
throughout the United States that for a 
crime, tvhich they have probable cause ' to 
believe is being committed in their presence, 
though it be a misdemeanor, dtdy authorized 
police officers may make arrest without a 
warrant. The probable cause which will 
justify arrest for a misdemeanor without a 
warrant must be a judgment based on per- 
sonal knoicledge acquired at the time, 
through the senses or inferences properly to 
be drawn from the {testimony of the senses. 
* * * Courts very generally hold 

that an offense is committed within the 
presence of an officer tvhen his senses afford 
him knowledge that such is the fact. * * * 
There were circumstances apparent to the 
senses of the officers sufficient to justify the 
belief that the crimes charged in the infor¬ 
mation were being committed in their pres¬ 
ence, hence the arrest was legal, the seizure 
justified, the intoxicating liquor admissible 
in evidence, and the decision of the court cor¬ 
rect. (Italics ours.^ 

See also the case of Park v. United States, 294 
Fed. 776 (C. C. A. 1st), where the court, in sub- 


58 


stance, held that an officer in making an arrest with¬ 
out a warrant, could take into consideration ivhat 
he ftee.s or learns through his senses at the time, and 
also other sources of information^^; that if froyn 
all sources of information there was reasonable 
ground to believe an arrest should be made and he 
acts in good faith, he is justified in making the ar¬ 
rest and that if the officer, at the time of the seizure, 
has, through his senses of sight, smell, etc., coupled 
with other sources of information, ascertained facts 
that would justify a reasonably prudent man in be- 
lie\ing that a crime is being committed, he is justi- 
tied in seizing the fruits and evidences of such a 
crime. 

Upon this proposition see also the following cases: 
United States v. Vatmie, 292 Fed. 497; Agnello v. 
United States, 269 U. S. 20; McBride v. United 
States, 284 Fed. 416 (C. C. A. 5th); United States 
V. Bembert, 284 Fed. 996; Elrod v. Moss, 278 Fed. 
123 (C. C. A. 4th) ; Fisk v. United States, 279 Fed. 
12 (C. C. A. 6th) ; Sayers v. United States, 2 Fed. 2d, 
146 (C. C. A. 9th); Lambert v. United States, 282 
Fed. 413 (C. C. A. 9th); Brady v. United States, 
300 Fed. 540 (C. C. A. 6th); Lipschuetz v. Quigley, 
287 Fed. 395. 

It is believed that no clearer statement of what 
constitutes the commission of a crime in the pres¬ 
ence of an officer, can be found in the books than 
that of Mr. Justice Deady of the Circuit Court of 
Oregon, foimd in the case of Ex paHe Morrill, 35 
Fed. 261, at 267, which is as follows: 
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In other words, a crime is committed in 
the presence of the officer when the facts and 
circumstances occurring within his observa¬ 
tion, in connection with what, under the cir¬ 
cumstances, may be considered as common 
knowledge, give him probable cause to be¬ 
lieve or reasonable ground to suspect that 
such is the case. It is not necessary, there¬ 
fore, that the officer should be an eye or ear 
witness of every fact and circumstance in¬ 
volved in the charge, or necessary to the com¬ 
mission of the crime. 

This opinion of Mr. Justice Deady has been 
quoted by many modem courts. 

The appellant, however, cites, in opposition to 
this proposition, the case of Burroughs v. United 
States, 55 App. D. C. 133, but a reading of this case 
discloses that this Honorable Court rejected the 
evidence procured through the search upon the 
ground that the affidavit on which the search war¬ 
rant was procured simply affirmed that the affiant 
had “probable cause to suspect and did suspect” 
that property was being concealed on the premises, 
and the court stated that for these reasons and for 
the reasons that Burroughs was not named in the 
search warrant and that Burroughs was not, at the 
time of the search, violating any law or charged 
therewith, the seizure of bills taken from his jyerson 
was unlawful; it is submitted that the facts in the 
Burroughs case are so different from those of the 
case at bar that the Burroughs case is in no sense 
in point. 
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The record shows that when the officers entered 
the premises of the appellant officer Burlingame * 
said to the appellant, “Harry, we would like to take 

a look at your money,” to which the appellant May¬ 
nard replied, “All right,” raising both arms “like 
he was ready to be searched, for some one to go 
through his pockets and take his money if they 
wanted to” (Rec. p. 50). Officer Little also testi¬ 
fied that when the officers got into the kitchen Cap¬ 
tain Burlingame said to the appellant, “Harry, I 
want to see vour monev,” to which the defend- ^ 
ant replied, “All right” and put up his hands in a 
horizontal position (Rec. p. 48). Officer Cornett 
testified that Captain Burlingame said to the appel¬ 
lant Maynard, “We want to look at your money” 
and that Maynard thereupon raised his hands and 
“gave his permission or assented to it, he raised his 
arms that way.” 

The appellant contends, in his brief, that this did 
not amount to a consent on the part of the appel¬ 
lant, because, whatever the appellant said was in 
response to officers of the law, and that the appel¬ 
lant therefore could not lawfullv consent or waive 
his rights. There is undoubtedly much authority 
in the books to support the contention made by the 
appellant on this point. On the contrary, there are 
manv modern cases which seem to hold that similar 
conduct upon the part of the accused, even in the 
presence of officers of the law, does constitute a con¬ 
sent and waiver, and these cases which are herein¬ 
after cited, seem to be authority upon the proposi- 
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tion that the conduct of the appellant in the case at 
bar, constituted a consent, on his part, to the search.. 
The appellee, of course, as has been hereinbefore- 
pointed out, contends that the arrest of the appel¬ 
lant was lawful, and that, as an incident to such 
arrest, the officers had a right to search him and 
seize from his person or from the premises, the 
fruits and instrumentalities of his crime. Quite 
apart, however, from this proposition, it is sub¬ 
mitted that the following cases justify the search on 
the ground that the appellant consented to such 
search. 

In the case of Giacolone. v. United States, 13 Fed. 
2d 110, C. C. A. 9th, the court had before it the 
validity of a search without a warrant. The Couii: 
said: 

Without going into details, it appears 
from the testimony that, when the Federal 
Agents approached the building which was 
used by the plaintiff in error as a distillery, 
he met them at the door and invited them in. 
Under these facts, we think the couil below 
was justified in finding that the plaintiff,in 
error consented to the search, whether the 
officers were technical trespassers or not, 
and, having consented, is in no position to 
now claim that his Constitutional rights were 
invaded. Waxnvan v. United States, 12 Fed. 
2d 775, decided May 17,1926. 

In the case of Hunt v. Evans, 10 Fed. 2d 892, 
decided by the Court of Appeals of the District of 
Columbia on January 4, 1926, plaintiff brought an 

43620—27-5 
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action for damages against the defendant police 
officers foi* an unlawful search without a warrant. 
It appeared that two prohibition agents and ceidain 
officers pro('ured a search warrant to search the 
plaintiff’s premises. With this search warrant, 
they w(*nt to the premises and found that the per¬ 
son named in the warrant did not live there. They 
then made their identity and business known to 
the plaintiff, ‘‘ who invited the defendants to enter 
and satisfy themselves that no violation of the law 
was being committed upon his (plaintiff’s) prem¬ 
ises.” Thereupon the officers entered the home of 
the plaintiff and found no liquor. The Court found 
that these statements show a complete defense to 
the plaintiff’s action, and later in the opinion, the 
Court says, in discussing the question of the volun¬ 
tary submission to the search and seizure: 

However, one who consents to have his 
property searched iy an officer, without a 
warrant, has no right of action as for an il¬ 
legal search * * *^ Thus the consent of 

the owner’s wife to search the property of 
her husband waives any claim that he might 
have against an officer making the search 
without a warrant or anv informalities in the 
complaint, writ or appointment of the sup¬ 
posed officer. (Italics ours.) 

In the case of Rosenberg v. United States, 15 
Fed. 2d 179 (C. C. A. 8th), the Couid made the 
following statement: 

Further, defendant was present and made 
no objection to the search. The officers on 



63 


previous \dsits to the premises, had detected 
the odor of fermenting mash, and before they 
got into the still room on the day of the raid, 
discovered a strong odor, and found mash 
running out on the floor of the adjoining 
room. The accused knew in advance of the 
existence of the evidence, the way in which 
it was procured, yet made no effort to pre¬ 
vent its use until offered at the trial. It was 
then too late. Rissini v. United States (C. 
C. A. 6th), Fed. 2d 350. (Italics ours.) 

In the case of Raine v. United States, 299 Fed. 
407 (C. C. A. 9th), it appeared that the officers 
proceeded to the defendant’s place of business and 
the door was opened by one Bright, one of the de¬ 
fendants, the Court said: 

Nor was the plaintiff in error entitled 
to the exclusion of the evidence obtained by 
the officer on December 21st. On that morn¬ 
ing the plaintiff in error had been arrested 
and he left one Jack Leonard in charge of 
his ranch. When the officers arrived on the 
premises, Leonard gave full permission to 
enter and search for evidence. The officers 
discovered certain articles which tended to 
show that there had been distillation at the 
dugout, and proof of what they found was 
received in evidence. Nothwithstanding 
that the officers had omitted to bring with 
them their search warrant, they could law¬ 
fully, with the consent of the owner, enter 
upon and search the premises. (Italics 
ours.) 
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Upon this proposition, see also Cantrell v. United 
States, 15 Fed. 2d 953, (C. C. A. 5th). 

Fourth point: The court committed no error in enter¬ 
ing the decree in this case 

It is well settled that where there is ample evi¬ 
dence in the record to have sustained the finding 
or verdict of the court below, the appellate couif 
will not disturb such finding, even where certain 
of the evidence is found to have been improperly 
admitted, if there be other substantial evidence to 
support the verdict. 

In the case at bar the ai)pellant herein contends 
that the two one-dollar bills taken from the person 
of the appellant and the two bottles of gin seized 
at the time of his aiTcst from the table drawer in 
the kitchen of appellant were improperly admitted 
in evidence upon the alleged ground that they were 
seized in violation of the appellant’s constitutional 
rights. Even upon the assumption that the appel¬ 
lant is correct in such contention, which the appellee 
stoutly denies, for the reasons hereinbefore pointed 
out, the record shows that Agent Lyons, on Feb¬ 
ruary 5,1926, purchased from the appellant, on the 
premises in question, a pint of gin; that on the 
following day, February 6,1926, at about 9.10 A. M., 
Agent Breen purchased from the api3ellant herein, 
upon the appellant’s premises, a pint of gin; and 
that thereafter, on the same date, at about 5.30 
?. M., the witness Breen again purchased from the 
appellant herein a pint of gin upon the appellant’s 
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premises. The admissibility of the evidence of 
these three purchases is in no\\dse dependent upon 
the deteimination of the question as to the validity 
or invaliditv of the search warrant or of the search 
and seizure made thereunder, nor of the arrest, of 
the defendant on February 6, 1926. These three 
purchases were made independently of and before 
the raid, and it is respectfully submitted that the 
court below, having found, beyond a reasonable 
doubt, that these three sales were consummated by 
the appellant on the premises, such evidence con¬ 
stitutes sufficient evidence to have warranted an 
adjudication of contempt against the appellant and 
the decree entered by the court below, independ- 
ently of any question as to the search and seizure 
of the two one-dollar bills and of the gin taken from 
the table drawer of the appellant, and that accord¬ 
ing to the well-settled principle of law, there being 
such substantial evidence outside of the evidence 
brought into question by the appellant as secured 
under the search and seizure, this Honorable Court 
will not disturb the findings of the court below or 
the decree entered in this case. 

See the ease of Casey v. United States, 8 Fed. 2d 
709 (C. C. A. 3d), where the court had under con¬ 
sideration the objection to certain evidence obtained 
by means of alleged invalid search warrants. The 
Court, among other things, said: 

These contentions are serious, and, if their 
determination is necessary to a decision. 
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merit careful consideration. But the fact is 
that there was positive testimony that there 
were two sales of beer and three sales of 
whiskey upon December 12, 1923; two beers 
and one whiskey to Elliott, and tw’o sales of 
whiskey out of the same bottle to two other 
men. This was sufficient evidence, under the 
circumstances, on which to predicate a find¬ 
ing of statutory nuisance, without reference 
to the facts acquired by means of the 
searches, * * * etc. 

The learned trial Judge specifically stated 
that, “as far as the search warrant which 
has been offered in evidence is concerned, I 
do not feel that it is a legal warrant. It does 
not enter into mv calculations at all. How- 
ever, taking all the attending circumstances 
into consideration, and the remainder of the 
evidence, I feel that there has been sufficient 
on the part of the Government to warrant a 
decree and I will grant it.’’ 

Admission of incompetent evidence in a 
suit in equity is no ground for reversal 
where it appears that the decree is supported 
by other competent evidence. There being 
no jury present, the incompetent evidence 
was not prejudicial. It is a well-recognized 
rule that a judgment will not be reversed 
because of error when it appears that no 
harm has resulted to the complaining party. 

See to the same effect, the case of Venn polls v. 
United States, 3 Fed. 2d 722 (C. C. A. 5th). 

See also the case of South Fork Brewing Com¬ 
pany et al. \\ United States, 1 Fed. 2d 167 (C. C. A. 
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3d), where the Court held that the admission; of 
certain incompetent evidence in a suit brought 
under the National Prohibition Act, charging the 
maintenance of a common nuisance, was not ground 
for reversal of the decree of the court below enjoin¬ 
ing the defendants from continuing said nuisance, 
where such decree was fully supported by other 
competent evidence. Certiorari in this case was 
denied by the Supreme Court of the United States. 
See South Fork Brewing Company v. United 
States, 266 U. S. 626. And, upon a subsequent ap¬ 
peal from a Circuit Court of Appeals to the 
Supreme Court of the United States, the Supreme 
Court affirmed the decision of the Circuit Court of 
Appeals. See South Fork Brewing Company v. 
United States, 270 U. S. 631. 

The appellant, on page 18 of his brief, attempts 
to argue that the testimony of so-called disinter¬ 
ested witnesses, adduced by the appellant, should 
have created a reasonable doubt in the minds of the 
court below as to the defendant’s guilt. The ap¬ 
pellee now concedes, as it always has conceded and 
as the court below at all times clearly assumed, that 
the burden was upon the appellee in this case to 
prove, beyond a reasonable doubt, the charges set 
forth in the information for contempt filed against 
this appellant, and the record shows that no ques¬ 
tion ever was raised at the trial to the contrar3^ 

The appellee, however, stoutly denies the infer¬ 
ence attempted to be inferred in appellant’s brief 
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on i)age 18 thereof, that the testimony adduced by 
the defendant was of “disinterested witnesses.” 
The record shows that among the witnesses pro¬ 
duced by the defendant below, the appellant herein, 
were the following: Terry A. Rodden, codefendant 
with this appellant in the original bill in equity, 
whereunder the injunction order in this cause was 
issued, and a partner of the appellant herein (Rec. 
p]). 64-65); Mrs. May B. Maynard, the wife of this 
appellant (Rec. p. 65); Charles L. Parks, who tes¬ 
tified that he was negotiating with the appellant 
herein for the ])urchase of the Maple Inn Cafeteria 
(R(H‘. i)p. 61-62); John R. Wallace, who went with 
a])])el]ant to his place of business and there bor- 
1 * 0 wed from the appellant certain money without 
security or pamper (Rec. pp. 62-63); Charles R. 
Biondi. from whom it was testified the appellant 
herc'in purchased his market supplies for a long 
])eriod of time (Rec. pp. 65-66): Sadie J. Rodden, 
the wife of Terry Rodden, above mentioned and 
who was in the employ of the appellant at the time 
of the offenses charged in the infoi-mation (Rec. 
])]). 66-68); Eddie Patterson, who testified that at 
the time of the violations charged in the informa¬ 
tion he was in the employ of the appellant; Harry 
E. Maynard, the appellant herein and the defend¬ 
ant in the case below (Rec. pp. 70-72); Charles P. 
O’Brien, otherwise known as Kelly O’Brien, who 
testified that he was, at the time in question, in the 
employ of the appellant upon the premises which 
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were the subject of the information (Rec. pp. 73- 
75). It is thus clear that the record in this case 
discloses that the great majority of the witnesses 
produced by the appellant were not disinterested 
witnesses, as alleged by the appellant, but vitally 
interested in the appellant. 

The testimony of the Government adduced in the 
coui-t below, tending to prove the charges set forth 
in the information of contempt filed herein, was 
not controveiled by any evidence, other than the 
denial of the sales as charged by the appellant. 
The testimony adduced by the appellant was almost 
entirely directed to the attempt to establish an alibi 
for the appellant. The learned Judge below had 
the opportunity to see each of the witnesses pro¬ 
duced by the Government, as well as each of the 
witnesses produced by the appellant; he had the 
opportunity to observe their manner of testifying, 
their facial expressions, and their whole demeanor 
upon the witness stand, and he was peculiarly quali¬ 
fied to pass upon their credibility. The plain in¬ 
ference in the record is that the learned Judge 
below totally disbelieved all the testimony adduced 
by the defendant’s witnesses and believed that ad- 
duced by the appellee. This he had the right to do, 
and the record clearh^ warrants him in so doing, and 
it is respectfully submitted that it is exclusively the 
function of the trial Judge to pass upon the credi¬ 
bility of conflicting testimony. 
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It is well settled, in equity actions, that the find¬ 
ings of the trial Judge, upon the credibility of wit¬ 
nesses and on conflicting testimony will not be 
disturbed by an appellate court where there is any 
substantial evidence consistent with such findings 
or unless such findings are palpably and manifestly 
wrong. 

In the ease of Snow v. Snow, 50 App. D. C. 242, 
Mr. Justice Smyth, late Chief Justice of this Hon¬ 
orable Court, clearly annunciated this rule of law 
when he said, at page 244: 

Without pursuing the subject further, let 
it be sulBcient to say that on every point 
which she did not admit, there was a conflict 
in the testimonv, all of which was delivered 
in the presence of the court. He had an op¬ 
portunity to study the witnesses as they testi¬ 
fied, an advantage which we do not possess. 
In the light of that study and of all the cir¬ 
cumstances under which the testimony was 
given, he reached the conclusions just stated. 
It has been frequently adjudged by this court 
and by the Supreme Court of the United 
States as well, that conclusions arrived at in 

that manner will not be disturbed bv the re- 

•/ 

viewing court, unless thev are clearlv wrong. 

See to the same effect, the following cases: Nash 
V. Milford, 33 App. D. C. 142 at 144-149; McLarren 
v. McLarren, 45 App. D. C. 237. 

In the case of Cole v. Cole, 52 App. D. C. 302, this 
Honorable Court also held that so far as the finding 
of the court below “depends upon conflicting testi- 


71 


mony or upon the credibility of witnesses, or so far 
as there is any testimony consistent with the find¬ 
ing, it must be treated as unassailable.” 

See also the case of Cunningham v. Merchants 
National Bank, 4 Fed. 2d, 25 (C. C. A. 1st), where 
the Court said: 

We are satisfied wdth Judge Morris’s find¬ 
ings on the question of fraud. The District 
Court is entitled to the benefit of the rule 
that findings made by a Judge in the equity 
case, before whom the witnesses appeared 
personally and testified, should not be dis¬ 
turbed unless they are clearly wrong. This 
rule is based on the superior opportunity of 
the trial court to determine the question of 
the credibility of witnesses. 

This rule was also clearly laid down by the Su¬ 
preme Court of the United States, in the case of 
Adamson v. Gilliland, 242 U. S. 350, where the 
Court, at page 353, said: 

Considering that a patent has been granted 
to the plaintiff the case is preeminently one 
for the application of the practical rule that 
so far as the finding of the master or judge 
\v]k> saw the witnesses “depends upon con¬ 
flicting testimony or upon the credibility of 
witnesses, or so far as there is any testimony 
consistent with the finding, it must be treated 
as unassailable.” Davis v. Schwartz, 155 U. 
S. 631-636. 

See also Butte and S^iperior Company v. Clark 
etc. Company, 249 U. S. 12, at page 30; Lawson v. 
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United States Mining Company, 207 U. S. 1, at 
page 12; Davis v. Schwartz, 155 U. S. 631, at page 
636. 

The appellant, on page 18 of his brief, gratui¬ 
tously indulges in a statement to the effect that the 
Prohibition Agents are such persons as are un- 
worthv of belief. Not onlv is this statement im- 
pertinent and scandalous, but it is respectfully 
submitted that this statement by the appellant is 
entirely gratuitous and unsupported by any evi¬ 
dence in the record. 

Many of the witnesses proffered by the appellee 
were Metropolitan Police officers. The record 
shows that all of the witnesses proffered by the Gov¬ 
ernment testified convincingly and of their own per¬ 
sonal knowledge, and were subjected to thorough 
cross-examination by the appellant. The record is 
utterly devoid of any evidence introduced by the ap¬ 
pellant tending to contradict this testimony, except 
in so far as he attempted to prove an alibi; more¬ 
over, the appellant did not attempt to, nor did he, 
in any manner, impeach the testimony of the agents. 
To argue, as the appellant does, that these agents 
were, by reason of their positions and duties, un¬ 
worthy of belief, is to go entirely outside the record, 
and it is respectfully submitted that such statements 
are wholly unsupported by the record, and without 
foimdation in fact, and are unworthv of serious con- 
sideration. 
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It is therefore respectfully urged that the find¬ 
ings and decree of the court below be afiSrmed. 
Respectfully submitted. 

Peyton Gordon^ 
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